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IN THE COMPANIES TRIBUNAL OF THE REPUBLIC OF SOUTH AFRICA 

 

 CASE NO: CT01258ADJ2023 

 

Ex parte application: 

 

SABLE HILLS HOMEOWNERS ASSOCIATION NPC   APPLICANT 

 

 

Presiding Member: Brian Jennings 

Date of handing down of decision: 10 February 2023 
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Introduction 

1 The applicant is Sable Hills Homeowners Association NPC (registration 

number: 2003/015759/08), represented by Dirk Johannes van Niekerk 

(authorised by an undated resolution passed by the board of the applicant). 

2 The applicant has requested from the Companies Tribunal ("Tribunal"), an 

extension (or condonation, as would be more technically correct) of time to 

hold its annual general meeting ("AGM") until 31 March 2023.  This request 

arises from the fact that a transaction, which had a material effect on the 

applicant's financial status, was only concluded with the developer of the 

estate at the end of November 2022. 

3 The last AGM held by the applicant was on 15 November 2021.  The financial 

year of the applicant is 28 February of each year (per clause 9.1 of its 

memorandum of incorporation ("MOI")) . 

4 Clause 4.1.2.2 of the applicant's MOI requires the company to convene an 

AGM once in a calendar year within 6 months after the end of its financial year, 

but no more than 15 months after the date of the previous AGM, or within an 

extended time allowed by the Companies Tribunal, on good cause shown. 

Applicable law 

5 Section 61(7) of the Companies Act No.71 of 2008 (as amended) 

("Companies Act") provides as follows: 

"A public company convene an annual general meeting of its shareholders— 
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(a) initially, no more than 18 months after the company’s date of incorporation; 

and 

(b) thereafter, once in every calendar year, but no more than 15 months after 

the date of the previous annual general meeting, or within an extended time 

allowed by the Companies Tribunal, on good cause shown." 

6 It is trite that section 61(7) is expressed so as to only applies to public 

companies.  The applicant is not a public company, but a non-profit company1.  

That is not the end of the enquiry.  One must have regard to section 10(1) of 

the Companies Act, and the meaning of section 10(3) of the Companies Act.  

These are repeated below: 

"(1) Every provision of this Act applies to a non-profit company, subject to the 

provisions, limitations, alterations or extensions set out in this section, and in 

Schedule 1. 

(3) Sections 58 to 65, read with the changes required by the context— 

(a) apply to a non-profit company only if the company has voting members; 

and 

(b) when applied to a non-profit company, are subject to the provisions of item 

4 of Schedule 1." 

7 It is clear that the wide ambit in section 10(1) is tempered by the words "subject 

to the limitations … set out in this section."  Therefore the scope of 

section 10(1) is informed by, amongst other sections, section 10(3).  There has 

been, and there continues to be, much debate on the correct interpretation of 

 
1 By virtue of the definitions of "public company", "profit company", "non-profit company" in section 1 of the Companies Act. 
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section 10(3) of the Companies Act in relation to its applicability to 

section 61(7) of the Companies Act.  For the purposes of this enquiry, the 

applicant has voting members and therefore that jurisdictional fact is met. 

8 Section 10(3) has been read generally to apply to all provisions in section 58 

to 65, regardless of the content, as a result of the words "read with the changes 

required by the context" which implores the reader to substitute non-profit 

company where relevant.  This is largely correct in my view.  Upon a review of 

sections 58 to 65, there are only two sections which are aberrations to the rest 

– sections 61(7) and 61(10)2.  These two sections adopt a similar theme and 

will be addressed below.  

9 Under the old companies' law dispensation, every company was obliged to 

convene an AGM.  This has been tempered under the current Companies Act, 

by only obliging public companies.  The rationale is clear – public companies 

are viewed by the legislature as important centres of wealth creation, shared 

among a broad shareholder base.  It is vital then that the board be obliged to 

account to shareholders.  Refer to paragraphs 35 and 36 of Tribunal member 

Delport3's order in Aqua Vista Home Owners Association (RF) NPC which are 

equally instructive: 

"[35] The mere nature of a public company, that can have unlimited 

shareholders and that will do business and acquire capital and loans from the 

public, and that of an NPC, with the severely restricted operations and 

business as in Schedule 1 in the sense that it must be operated, directly or 

 
2 I agree with, and am informed by, the findings of Tribunal member Delport in the decision in Aqua Vista Home Owners 
Association (RF) NPC (case no. CT00587ADJ202) where he found that the other provisions of sections 58 to 65 apply to 
companies, whereas section 61(7) applies to a public company. 
3 Ibid. 
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indirectly, to advance the “public benefit object”, and that it cannot pay, whether 

in winding up or otherwise, any income or transfer any assets to its members, 

are vastly different and to require the same disclosure and accountability for 

the NPC as for a public company, is just not logical. 

[36] If the provisions in respect of a public company were supposed to have 

applied to an NPC, and only to one with members, the legislature could have 

made it expressly applicable, such as in the case of a state-owned company 

as provided for in section 9(1) of the Companies Act." 

10 To ameliorate this requirement operating harshly for public companies in 

circumstances where it may be inappropriate, discretion was given to public 

companies to apply for an extension to the Tribunal, on good cause shown.4  

The same harshness does not arise for NPCs who, like private companies, are 

free to regulate their AGMs (if they wish to hold them) as they see fit – subject 

to the confines of the Companies Act. 

Application to the applicant 

11 Having an appreciation of the aforegoing, and placing reliance on the Latin 

maxim lex specialis derogat legi generali, it is my view that the Tribunal is not 

vested with the jurisdiction to hear extension applications from the applicant, 

as the applicant is not a public company5.  As a result, the relief sought by it in 

terms of section 61(7) is not available to it as it is a non-profit company.  

 
4 Similarly, section 61(10) obliges a meeting of a public company to be reasonably accessible within the Republic for electronic 
participation by shareholders.  With an appreciation of the role of public companies, it is logical that the legislature sought to 
oblige public companies to make their meetings as accessible as possible. 
5 Or a state-owned company, for reasons unrelated to this application. 
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Companies other than public companies6 must convene an AGM as and when 

prescribed by their MOI, if at all applicable. 

12 That is also not the end of the road.  The applicant attached its MOI which 

included in clause 4.1.2.2, the power of the Tribunal to extend its requirement 

to convene an AGM.  The Tribunal's jurisdiction is vested by statute, and the 

applicant's MOI cannot either oust the Tribunal's jurisdiction, nor extend it. 

Order 

13 In the circumstances, the application is dismissed for lack of jurisdiction.   

 

_____________________ 
BRIAN JENNINGS 
MEMBER OF THE COMPANIES TRIBUNAL 

 

 
6 Ibid. 


