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IN THE COMPANIES TRIBUNAL OF SOUTH AFRICA 

 
Case No: CT01221ADJ2022  

 
In the matter between: 

 
SETSO PHINEAS RATLOU 
(Identity Number: 7903295745085)     APPLICANT 
 
and 

 
NOMPI BETTY NDWENI  
(Identity Number: 8107100554083)     RESPONDENT 

 
___________________________________________________________________ 

Presiding Member of the Companies Tribunal: Joshua Kadish  

Date of Decision: 10 March 2023 

___________________________________________________________________ 

DECISION (Reasons and an Order) 

 

INTRODUCTION 
 

1. On 26 October 2020, SETSO PHINEAS RATLOU (“the Applicant”) and NOMPI 
BETTY NDWENI (“the Respondent”) registered Tsalanang Secure Solutions 

Proprietary Limited (registration number 2020/806836/07) (“the Company”). Based 

on the documents before me, the Applicant and the Respondent are the only two 

directors of the Company. 
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2. The Applicant seeks the removal of the Respondent as a director of the Company 

in terms of s 71(8) of the Companies Act 71 of 2008 (“the Act”), alleging that the 

Respondent has been neglectful or derelict in the performance of her duties as a 

director, as per s 71(3)(b) of the Act.1 He contends that, as a consequence thereof, 

the Respondent is disrupting the proper business operations of the Company. 

 

BACKGROUND 
 

3. On 18 November 2022, an application to this Tribunal for the abovementioned relief 

was filed. An Affidavit deposed to by the Applicant was filed in support thereof.  

 

4. On 21 November 2022, the Applicant emailed the Respondent at an email address 

marked as ndweninompi@gmail.com (“Delivery Email”).2  

 

5. This Tribunal issued the date stamped Form CTR 142 to the Applicant on 22 

November 2022. 

 
6. On 6 January 2023,3 the Applicant applied in terms of Form CTR145 to the Tribunal 

for a default order that the Respondent be removed as a director of the Company. 

This was accompanied by a further affidavit from the Applicant dated 5 January 

2023. 

 

COMPLIANCE WITH REGULATIONS 142 AND 153 
 

7. Having set out the chronology of the matter as I understand it, I now address the 

procedural discrepancies arising in the Applicant's case. 

 

 
1 Applicant’s Sworn Statements attached to the main application and Notice of Motion. 
2 Included in the documents lodged with this Tribunal is a screenshot of an email from Gmail dated 21 
November 2022 at 07:15 addressed to ndweninompi@gmail.com which reads “Dear Nompi Kindly find 
attached for your reference. Have a great day further. Kind regards…”.  
3 The CTR 145 Form provided in the papers is dated “06 January 2022” however this is patently a typographical 
error and should in fact read 6 January 2023. 
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8. A fundamental requirement of this Tribunal is that the administrative procedure 

must be complied with in order to being an application to this Tribunal. This is even 

more so where the application involves a request for a default order in terms of 

Regulation 153 and one in which involves the removal of a director from a 

company. This Tribunal's position is much the same as a court in this instance (i.e., 

it is not merely a rubberstamp). This Tribunal has a duty to investigate the matter 

so as to be satisfied itself that the appropriate case has been made warranting an 

order of this Tribunal.4 

 

9. Companies Regulation 142 of 2011 deals with applications to this Tribunal in 

respect of matters other than complaints and the relevant parts thereof read as 

follows: (my emphasis underlined) 

“(1) A person may apply to the Tribunal for an order in respect of any matter 

contemplated by the Act, or these Regulations, by completing and filing with the 

Tribunal’s recording officer- (a) an Application in Form CTR 142; and (b) a 

supporting affidavit setting out the facts on which the application is based.  

(2) The applicant must serve a copy of the application and affidavit on each 

respondent named in the application, within 5 business days after filing it.  

(3) An application in terms of this regulation must- (a) Indicate the basis of the 

application, stating the section of the Act or these Regulations in terms of which 

the Application is made; and (b) Depending on the context – (i) Set out the 

Commission’s decision that is being appealed or reviewed; (ii) Set out the decision 

of the Tribunal that the applicant seeks to have varied or rescinded; (iii) Set out the 

regulation in respect of which the applicant seeks condonation; or (c) Indicate the 

order sought; and (d) State the name and address of each person in respect of 

whom an order is sought.” 

 

 
4Refer to Mzwakhe v Road Accident Fund (24460/2015) [2017] ZAGPJHC 342 in which Judge Weiner refused to 
grant a settlement agreement an order of court due to the uncertainty as to the basis of the underlying liability 
(there being contradictory and flimsy evidence), and without the RAF having made any investigation into its 
validity. 
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10. Companies Regulation 153 of 2011 provides for default orders: (my emphasis 

underlined) 

“(1) If a person served with an initiating document has not filed a response within 

the prescribed period, the initiating party may apply to have the order, as applied 

for, issued against that person by the Tribunal. 

(2) On an application in terms of subregulation (1), the Tribunal may make an 

appropriate order – (a) … (b) if it is satisfied that the notice or application was 

adequately served.” 

 

11. Having regard to the applicable law above, I am not satisfied that the Applicant has 

complied with Regulation 142(2) on the papers submitted before me, for the 

following reasons: 

 

11.1 The Applicant is required to serve a copy of the application together with a 

supporting Affidavit on the Respondent within 5 business days after filing it with 

this Tribunal. All that I have been provided with is the Delivery Email. While I 

note that an attachment was indicated to have been attached to the Delivery 

Email, this attachment has not been included in the Applicant’s papers nor have 

delivery or read receipts confirming transmission to the aforementioned 

recipient email address. Therefore, I cannot confirm if this requirement has 

been fulfilled.   

 

11.2 The Delivery Email is dated 21 November 2022. The application was only 

stamped by this Tribunal on 22 November 2022. It is therefore not known what 

document the Applicant delivered to the Respondent because Regulation 

142(2) requires the application and Affidavit to be served within 5 business days 

after filing it. The Applicant therefore delivered something prior to filing it with 

this Tribunal. This Tribunal cannot condone this conduct without the necessary 

condonation application being made. 

 

11.3 Lastly, in the Delivery Email furnished by the Applicant, the Respondent’s email 

address was marked as ndweninompi@gmail.com. Table CR3 in the 

Companies Regulations provides that insofar as delivery of documents by 

electronic mail is concerned, sending the notice or copy of the document by 

mailto:ndweninompi@gmail.com
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electronic mail is a valid method of delivery if the person has an address for 

receiving electronic mail. I have no evidence at my disposal that this is an email 

address either owned or used by the Respondent and that the Respondent did 

in fact receive the Delivery Email. The aforementioned email address is also 

not listed on the CIPC disclosure certificate submitted in the papers. I am 

therefore not in possession of any evidence as to conclusive show that the 

Respondent received the filed, stamped application and supporting Affidavit 

within the prescribed period.  

 

12. Regulation 153 (2)(b) if clear in that it is peremptory that this Tribunal may only 

make an order “… if it is satisfied that the notice or application was adequately 

served.”.  

 

13. Finally, as this application involves a request by the Applicant to remove the 

Respondent as a director of the Company under Section 71(8) of the Act, the 

necessity for due and proper notice of such application is elevated. It is imperative 

that in an application of this nature, the Respondent is afforded a reasonable 

opportunity to consider the allegation and elect as to whether she would like to 

make a presentation in respect thereof.  

 

14. Owing to the fatal defects mentioned above, I do not find it necessary to deal with 

the additional documentation provided in the papers nor the merits of this case. 

 

ORDER 
 

15. In the circumstances, the application is dismissed. 

 
16. As no order is made on the merits, the Applicant is directed, if it so wishes, to refile 

its application with the procedural deficiencies identified above having been 

rectified. 
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JOSHUA KADISH 
COMPANIES TRIBUNAL: MEMBER 


