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IN THE COMPANIES TRIBUNAL OF SOUTH AFRICA 

 Case no.: CT01141ADJ2022 

In the matter between: 

INVESTEC BANK LIMITED 
(Registration number: 1969/004763/06) 

Applicant 

and  
 

ZA INVESTEC (PTY) LTD 
(Registration number: 2019/092460/07) 

First Respondent 

COMMISSIONER OF THE COMPANIES AND 
INTELLECTUAL PROPERTY COMMISSION Second Respondent 

 

Presiding member: 

Date of decision: 

Richard Bradstreet 

13 March 2023 

DECISION (Reasons and Order) 

INTRODUCTION 

1. The Applicant is Investec Bank Limited, a company duly incorporated and 

registered in terms of the laws of the Republic of South Africa, with registration 

number 1969/004763/06 and having its registered place of business recorded 

as 100 Grayston Drive, Sandown, Sandton, 2196. 
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2. The First Respondent is ZA Investec (Pty) Ltd, a South African company with 

registration number 2019/092460/07 and having its registered address at 9 

Wells Street, Kimberley North, Kimberley, Northern Cape, 8301. 

3. The Second Respondent is the Commissioner of the Companies and 

Intellectual Property Commission appointed in terms of section 189 of the 

Companies Act 71 of 2008 (“Companies Act”). 

4. The Applicant is the proprietor in South Africa of over 70 registered trade marks 

incorporating or comprising the word “INVESTEC”, and objects to the First 

Respondent’s name. 

5. This application is brought:  

5.1. in terms of section 160(1) of the Companies Act, seeking a determination 

and an order that the First Respondent’s name does not satisfy the 

requirements of section 11 of the Act, and that the First Respondent 

should be directed to change its name. 

5.2. in terms of regulation 153 of the Companies Regulations, to be 

determined by default, the First Respondent not having filed a response. 

RELEVANT LAW 

6. The Companies Act requires that a company’s name must: 

6.1. “not be the same as . . . the name of another company . . . [or] a 

registered trade mark belonging to a person other than the company, or 

a mark in respect of which an application has been filed in the Republic 

for registration as a trade mark or a well-known trade mark as 

contemplated in section 35 of the Trade Marks Act, 1993 (Act 194 of 

1993), unless the registered owner of that mark has consented in writing 
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to the use of the mark as the name of the company” (section 11(2)(a)(i) 

and (iii)); 

6.2. “not be confusingly similar to a name, trade mark, mark, word or 

expression contemplated in paragraph (a) [above] unless –  

(i) in the case of names referred to in paragraph (a) (i), each 

company bearing any such similar name is a member of the same 

group of companies;  

[or] 

(iii) in the case of a name similar to a trade mark or mark referred to 

in paragraph (a) (iii), the company is the registered owner of the 

business name, trade mark, or mark, or is authorised by the 

registered owner to use it” (section 11(2)(b)); 

6.3. “not falsely imply or suggest, or be such as would reasonably mislead a 

person to believe incorrectly, that the company . . . is part of, or 

associated with, any other person or entity” (section 11(2)(c)). 

7. “Similar” in section 11(2)(b) means “having a marked resemblance or likeness”, 

and that the offending name should immediately bring to mind the well-known 

trade mark or other name (Bata Ltd v Face Fashions CC 2001 (1) SA 844 

(SCA)). 

7.1. The meaning of “confusingly similar” must be determ ined with reference 

to the test used for passing-off – namely: “... a reasonable likelihood that 

ordinary members of the public, or a substantial section thereof, may be 

confused or deceived into believing that the goods or merchandise of the 

former are the goods or merchandise of the latter or are connected 

therewith.  Whether there is such a reasonable likelihood of confusion or 

deception is a question of fact to be determined in light of the particular 
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circumstances of the case” (Adidas AG & another v Pepkor Retail Limited 

(187/12) [2013] ZASCA 3 (28 February 2013) para 28; Capital Estate 

and General Agencies (Pty) Ltd and Others v Holiday Inns Inc. and 

Others 1977 (2) SA 916 (A) at 929) (emphasis added). 

7.2. The similarity in this regard must be such that it would confuse the 

“ordinary reasonable careful man, i.e. not the very careful man nor the 

very careless man” (Link Estates (Pty) Ltd v Rink Estates (Pty) Ltd 1979 

(2) SA 276 (E) at 280).  Moreover, “the class of persons who are likely to 

be the purchasers of the goods in question must be taken into account 

in determining whether there is a likelihood of confusion or deception” 

(Reckitt & Colman SA (Pty) Ltd v SC Johnson & Son SA (Pty) Ltd 1993 

(2) SA 307 (A) at 315F-G).   

8. Any person with an interest in the name of a company is, in terms of section 

160(1) of the Act, entitled to bring an application to the Companies Tribunal (in 

the prescribed manner) for determination of whether the name satisfies the 

requirements of section 11 of the Companies Act.  

9. Such application may be made “on good cause shown at any time after the date 

of the reservation or registration of the name that is the subject of the 

application” (section 160(2)). 

10. The Companies Tribunal, after considering such application (“and any 

submissions by the applicant and any other person with an interest in the 

proposed name that is the subject of the application”): 

10.1. “must make a determination whether that name, or the reservation, 

registration or use of the name, or the transfer of the reservation or 

registration of the name, satisfies the requirements of [the] Act” (section 

160(3)(a)), and 
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10.2. “may make an administrative order directing . . . a company to choose a 

new name, and to file a notice of an amendment to its Memorandum of 

Incorporation, within a period and on any conditions that the Tribunal 

considers just, equitable and expedient in the circumstances” (section 

160(3)(b)(ii)). 

11. In relation to default applications,  

11.1. “[i]f a person served with an initiating document has not filed a response 

within the prescribed period, the initiating party may apply to have the 

order, as applied for, issued against that person by the Tribunal” 

(regulation 153(1)), and 

11.2. on such application, “the Tribunal may make an appropriate order – (a) 

after it has heard any required evidence concerning the motion; and (b) 

if it is satisfied that the notice or application was adequately served” 

(regulation 153(2)).  

APPLICANT’S SUBMISSIONS RELATING TO THE MAIN APPLICATION 

12. The First Respondent’s name incorporates the element “INVESTEC” as a 

dominant and memorable feature, which element is phonetically, visually and 

conceptually identical to the well-known and distinctive INVESTEC trade mark. 

13. The addition of the “ZA” element – which is merely descriptive, referring to 

“South Africa” – does not distinguish the First Respondent’s name from the 

Applicants’ well-known INVESTEC trade mark.  The Applicant submits, further, 

that this element could arguably be viewed by the public as referring to the 

Applicant’s South African business or office. 

14. Accordingly, there is a strong likelihood that members of the public may be 

confused or deceived into believing that the First Respondent’s company is in 

some way related to, or affiliated with, the Applicant as its company name is 
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identical and/or confusingly similar and/or deceptively similar to the Applicant’s 

trade mark INVESTEC. 

EVALUATION AND FINDINGS 

15. With regard to this application being brought by default in terms of regulation 

153(1), this Tribunal is satisfied that there has been adequate service, and thus 

compliance with regulation 153(2)(b).   

16. It also appears that the applicant passes the “good cause” test in that a 

reasonable explanation is given as to why the application should be heard by 

the Tribunal, and there has been no “undue delay” in bringing the application. 

17. Considering the circumstances of the present case, there appears to be – at 

least – a reasonable likelihood that ordinary members of the public may indeed 

be confused or deceived into believing that the goods or services of the First 

Respondent are (or are connected with) the goods or services of the Applicant.   

18. The First Respondent’s name, incorporating the Applicant’s INVESTEC trade 

mark as its dominant element, bears marked resemblance to, and does 

immediately bring to mind, the well-known trade mark/s used by the Applicant. 

19. In relation to the Applicant’s submissions made in the main application, the 

distinctive character of the word “INVESTEC”, and the fact that the Applicant 

has both offices internationally and a significant online presence, all militate 

towards the conclusion that an ordinary, reasonable and careful person who 

encounters the First Respondent is likely to assume that it is at the very least in 

some way associated with the Applicant. 

20. The Applicant has discharged the onus of showing that a substantial number of 

persons will probably be confused as to the origin of the goods or the existence 

or non-existence of a connection between the goods in relation to which the 

INVESTEC mark is used by the First Respondent, and the Applicant as 
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proprietor of the portfolio of trademarks incorporating “INVESTEC” (Plascon-

Evans Paints Ltd v Van Riebeeck Paints (Pty) Ltd 1984 (3) SA 623 (A) at 642). 

21. For the above reasons, the First Respondent’s name does not comply with the 

requirements of section 11 of the Companies Act in that it is confusingly similar 

to not only the Applicant’s name, but also its registered trade marks comprising 

or incorporating “INVESTEC”. 

ORDER 

22. It is accordingly ordered that: 

a) the application is permitted to be brought by default; 

b) the First Respondent is directed to change its name to one which does not 

incorporate “INVESTEC” and which is not confusingly and/or deceptively 

similar to the trade mark “INVESTEC”; 

c) failing compliance with paragraph (b) within 3 months from the date of this 

order, the Second Respondent is directed, in terms of section 160(3)(b)(ii) 

read with section 142 of the Companies Act, to change the name of the First 

Respondent to “2019/092460/07 (South Africa) (Pty) Ltd” as the company’s 

interim name on the companies register; 

d) the Tribunal’s Recording Officer (Registrar) is directed to serve this order on 

the First and Second Respondents. 

__________________________ 

Adv Richard Bradstreet 

Member of the Companies Tribunal 

13 March 2023 


