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IN THE COMPANIES TRIBUNAL OF SOUTH AFRICA 

 Case no.: CT00942ADJ2022 

In the matter between: 

NIEL JAMES ANDERSON Applicant 

and  
 

THE CIPC Respondent 

 

Presiding member: 

Date of decision: 

Richard Bradstreet 

14 March 2023 

DECISION (Reasons and Order) 

INTRODUCTION 

1. This application is brought in terms of section 160 of the Companies Act 71 of 

2008 (“the Act”), pursuant to the refusal by the Respondent to reserve the name 

“Andersons Medical Aid Advisory Services”.   

2. The reason given by the Respondent for its refusal is that the name is 

“confusingly similar to name/s already registered”, making reference to two 

conflicts  that were identified in comparing the proposed name to its database 

– viz. “St Anderson Medical” and “St Anderson Medical Group”.  
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3. Section 160(1) provides that “[a] person to whom a notice is delivered in terms 

of this Act with respect to an application for reservation of a name . . . may apply 

to the Companies Tribunal in the prescribed manner and form for a 

determination whether the name, or the reservation, registration or use of the 

name . . . satisfies the requirements of this Act.”   

4. Section 160(2) requires that such application be brought within three months of 

the date of the notice (or thereafter, on good cause shown).  The notice refusing 

the name reservation is dated 12 January 2022, and the Applicant brought this 

application within the three month period provided for in section 160(2)(a), the 

CTR142 form being dated 8 February 2022. 

5. Notice was given to the Respondent via email on 14 February 2022. 

“CONFUSINGLY SIMILAR” NAMES 

6. The Companies Act requires that a company’s name “must not be the same as 

the name of another company, domesticated company, registered external 

company, close corporation, or co-operative” (section 11(2)(a)(i)), and must 

also “not be confusingly similar to [such] name” (section 11(2)(b)), subject to 

certain exceptions, none of which are applicable in this case. 

7. The meaning of “confusingly similar” must be determined with reference to the 

test used for passing-off – namely whether there is: 

“a reasonable likelihood that ordinary members of the public, or a substantial section 

thereof, may be confused or deceived into believing that the goods or merchandise of the 

former are the goods or merchandise of the latter or are connected therewith.  Whether 

there is such a reasonable likelihood of confusion or deception is a question of fact to be 

determined in light of the particular circumstances of the case”.1  

 
1 Adidas AG & another v Pepkor Retail Limited (187/12) [2013] ZASCA 3 (28 February 2013) para 28; 
Capital Estate and General Agencies (Pty) Ltd and Others v Holiday Inns Inc. and Others 1977 (2) SA 
916 (A) at 929. 
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8. In determining whether there is such a likelihood of confusion or deception, “the 

class of persons who are likely to be the purchasers of the goods in question 

must be taken into account”,2 and the similarity must be such that it would 

confuse the “ordinary reasonable careful man, i.e. not the very careful man nor 

the very careless man”.3 

9. The Applicant submits that “Andersons Medical Aid Advisory Services” is 

intended to be a financial services provider, which is relevant to the identity of 

the persons who are likely to be purchasers of the goods (or consumers of the 

services) in question.   

The right to do business under one’s own name 

10. What is also relevant in this case is that “Anderson” is the Applicant’s surname, 

and the courts have recognised the right of a person to trade in his/her own 

name.  In Policansky Bros Ltd v L and H Policansky 1935 AD 89, the Appellate 

Division, per Wessels CJ, held that:  

“[a] person has a property right or a quasi property right to the use and enjoyment of 

his own family name as well in carrying on a business and selling his goods as he has 

to any other species of property. . . Consequently [a] person has a prima facie right 

honestly to use his own name in his own business and to sell his goods under his own 

name, and any injury resulting therefrom is a damnum absque injuria.” 4 

11. This statement of the law was confirmed in Brian Boswell Circus (Pty) Ltd and 

Another v Boswell-Wilkie Circus (Pty) Ltd 1985 (4) SA 466 (A) at 479, where the 

 
2 Reckitt & Colman SA (Pty) Ltd v SC Johnson & Son SA (Pty) Ltd 1993 (2) SA 307 (A) at 315F-G. 
3 Link Estates (Pty) Ltd v Rink Estates (Pty) Ltd 1979 (2) SA 276 (E) at 280. 
4 Policansky at 101; according to the court, it “has been well stated by an American judge 
(RAPPALLO, J.) in Meneely v Meneely (20 Am. Rep. 489, 492) and approved of by the United States 
Supreme Court in Howscale & Co. & Fay Sholes v Wycrof Seamans & Benedict (1904, 198 U.S. 119, 
134); The SholesRemington case, Lawyers Ed bk. 49, p. 972. ‘Every man has the absolute right to 
use his own name in his own business even though he may thereby interfere with or injure the 
business of another person bearing the same name, provided he does not resort to any artifice or 
contrivance for the purpose of producing the impression that the establishments are identical or do 
anything calculated to mislead.  Where the only confusion created is that which results from the 
similarity of names the Courts will not interfere.  A person cannot make a trademark of his own name 
and thus obtain a monopoly of it which will debar all other persons of the, same name from using their 
own names in their own business.’”. 
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court, per Corbett JA, described it as a “cardinal principle”, noting that 

“[g]enerally, the Courts in this and other countries have shown a reluctance to 

prevent a man trading under his own name”. 

12. Corbett JA went on to also quote the following dictum from Policansky: 

“In every case the Court will enquire whether the defendant has honestly carried on the 

business under his own name and whether he has sufficiently distinguished his goods 

by the manner he has affixed his name to the goods and by the getup of his goods, so 

that an ordinary reasonably observant purchaser can see that there is sufficient 

distinction between the goods of the rival traders of the same name. John Brinsmead 

& Sons v S W Brinsmead 30 RPC 137.” 5 

13. Although a right of a person to trade under his or her own name is not unlimited, 

the facts of the present case do not indicate that the Applicant has contracted 

not to do so, nor that there is any fraudulent or deceptive purpose of imitating 

another’s goods (or passing off the goods as those of an earlier manufacturer),6 

and therefore the only relevant limitation on this right might be where: 

“a person has previously through his advertisements and through the quality of his 

goods made his name valuable as a trade name so that his name has become 

distinctive both of his goods and of himself as the manufacturer of those goods, and if 

his goods have come to be universally known in the market by his name then his name 

is said to have obtained a secondary meaning.  When this is the case another person 

cannot use that name in connection with a similar class of goods unless he makes it 

perfectly clear to the public that he is not selling the goods of the original manufacturer 

– ‘for the plaintiff by the reputation he has acquired in the business has really come to 

denote the goods by his own personal name just as he might denote them by some 

fancy name that he might choose to use’, per VAUGHAN WILLIAMS LJ in Jamieson’s 

case 15 RPC 169.” 7  

14. The Applicant submits that the descriptive words “Medical Aid Advisory 

Services” make the name significantly distinct from the descriptive elements 

 
5 Policansky at 104, quoted in Brian Boswell at 480H.  Emphasis added. 
6 See Policansky at 103-104. 
7 Policansky at 103, confirmed in Brian Boswell at 480. 
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“Medical” or “Medical Group”, and that the “St” abbreviation preceding the word 

“Anderson” and the “s” signifying a plural form following “Anderson” are reasons 

for finding that the name is not confusingly similar to those already registered. 

15. No evidence has been put before the Tribunal to suggest that the “St Anderson” 

brand is universally known, nor that it has become distinctive in this way, but 

this notwithstanding, the differences described above – and in particular the 

inclusion of “St” – would in any event distinguish the present case.  Indeed, Mr 

Anderson is seeking to conduct business as himself and not as St Anderson. 

ORDER 

16. It is accordingly ordered that: 

a) the notice refusing the name reservation issued by the Respondent 

(reference 9358487104, dated 12/01/2022) is set aside; 

b) the Respondent is directed to reserve the name “Andersons Medical Aid 

Advisory Services” for the relevant entity; 

c) the Tribunal’s Registrar is directed to serve this order on the Respondent. 

__________________________ 

Adv Richard Bradstreet 

Member of the Companies Tribunal 

14 March 2023 


