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IN THE COMPANIES TRIBUNAL OF THE REPUBLIC OF SOUTH AFRICA 

 

 CASE NO: CT01193ADJ2022 

 

Ex parte application: 

 

ST FRANCIS PROPERTY OWNERS NPC   APPLICANT 

 

 

Presiding Member: Brian Jennings 

Date of handing down of decision: 14 February 2023 

 

 

DECISION 

_________________________________________________________________ 

Introduction 

1 The applicant is St Francis Property Owners NPC (registration number: 

2016/098430/08), represented by Desmond Wayne Furphy (authorised by an 



 

Page 2 of 6 
 

resolution passed by the board of directors of the applicant dated 10 

September 2021). 

2 The applicant has requested the Companies Tribunal ("Tribunal") to exempt 

it from the requirement to have a social and ethics committee.  The applicant's 

main objects, as a non-profit company, are to – 

2.1 manage and promote the interests of the St Francis Property Owners NPC; 

2.2 enhance and supplement the municipal services provided by the local 

authority; 

2.3 facilitate investment, economic growth and sustainable development in the 

St Francis Bay municipal area; 

2.4 halt the degeneration and facilitating the upliftment of distressed areas in 

the St Francis Bay municipal area; and 

2.5 do all things that may fall within the scope of any of the above objects or 

which may be deemed necessary for the advancement of the applicant or 

the community it is designed to serve. 

3 The applicant's members are property owners situated within the "special 

rating area" and who pay levies to the local municipality, who then transfers 

these over to the applicant.  There were, at the time of application, 1590 

members of the applicant.  By virtue of this fact alone, the applicant's public 

interest score exceeds 500 by some margin. 

4 The basis for the applicant's revenue is a finance agreement ("Finance 

Agreement") entered into between the applicant and the local municipality in 
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terms of which the St Francis Bay special rating area was established by the 

local municipality in terms of section 22 of the Local Government: Municipal 

Property Rates Act No. 6 of 2004 and an additional rate levied in terms thereof, 

read with the local municipality's by-laws.  The additional rate levied by the 

local municipality on owners of rateable property within the St Francis Bay 

special rating area is then transferred to the applicant, who is required by the 

by-laws, to enter into the Finance Agreement.   

5 The Finance Agreement then obliges the applicant to implement and monitor 

the applicant's annual budget and ensure resources are used effectively, full 

records are kept, expenditure systems developed, income and expenditure 

reports are submitted monthly to the local municipality, unauthorised and 

fruitless and wasteful expenditure is prevented and also ensure that the 

applicant reports to the municipality after every annual general meeting.  

6 The applicant has no employees.1  The directors neither earn director fees nor 

donate to the applicant.  The funds of the applicant are, by the structure of a 

non-profit company and together with the Finance Agreement, warehoused for 

use to pursue the applicant's main objects. 

7 Included in the founding affidavit is a list of projects established by the 

applicant to further its main objects, being restoration of the surrounding 

environment (river, spit and beach), upgrading of roads and implementing a 

security initiative (CCTV surveillance). 

8 Clause 4.6 of the applicant's memorandum of incorporation is particularly 

helpful in that it obliges the board of directors to prepare quarterly reports to 

 
1 At the date of application, the applicant's only employee had been retrenched. 
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be distributed to members with regard to current projects, a financial report for 

the quarter and an auditor's confirmation of bank balances.  

Applicable law 

9 Section 72(4) of the Companies Act, No 71 of 2008 (as amended) 

("Companies Act") empowers the responsible Minister to prescribe 

regulations setting out, amongst other things, a category of companies 

required to have a social and ethics committee. 

10 Regulation 43(1)(c) to the Companies Act ("Regulations") requires a company 

to have a appoint a social and ethics committee if it has, in any two of its 

previous five years, scored above 500 points in terms of Regulation 26(2). 

11 Regulation 26(2) sets out the basis for calculating a company's public interest 

score.  I do not find it necessary to repeat this test here. 

12 Section 72(5) of the Companies Act entitles a company who is obliged to 

appoint a social and ethics committee, to apply to the Tribunal for an exemption 

from such requirement.  In order for the Tribunal to be satisfied to grant such 

exemption, either – 

12.1 the company is required by some other legislation to have, and does have, 

some form of formal mechanism within its structures that substantially 

performs the function that would otherwise be performed by the social and 

ethics committee; or 

12.2 it is not reasonably necessary in the public interest to require the company 

to have a social and ethics committee, having regard to the nature and 

extent of the activities of the company. 
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Determination of the applicant's request for exemption 

13 The applicant has provided its calculation of its public interest score, which 

when compared to its annual financial statements for the year ended 30 June 

2021, accord.  Its score exceeds 500 and would, by virtue of its vast 

membership body, have done so in any two of its previous five years, thus it is 

obliged to appoint a social and ethics committee. 

14 Having read the papers of record, in my view the applicant is one of the few 

that can satisfy the grounds for exemption set out in section 72(5)(a) on the 

basis of the special rating area, read with the Finance Agreement, but it did 

not request same and therefore I cannot grant an exemption on this basis.   

15 It however requested an exemption in terms of section 72(5)(b) of the 

Companies Act.  On this basis, I too am satisfied that valid grounds exist to 

enable the grant of such exemption.  These are as follows – 

15.1 the applicant accounts directly to its members on a quarterly basis, which is 

greater than the standard to which a social and ethics committee must 

account; and 

15.2 the applicant's activities are, by definition, encapsulated within the functions 

of a social and ethics committee and therefore it would be perfunctory to 

demand these be duplicated, at additional cost to the applicant and, by 

definition, the special rating area homeowners. 
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Order 

16 The application for an exemption from the requirement to appoint a social and 

ethics committee is hereby granted in terms of section 72(5)(b) of the 

Companies Act, for a period of five years from the date hereof.   

 

_____________________ 
BRIAN JENNINGS 
MEMBER OF THE COMPANIES TRIBUNAL 

 


