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IN THE COMPANIES TRIBUNAL OF THE REPUBLIC OF SOUTH AFRICA 

 

 CASE NO: CT01153ADJ2022 

 

In the matter between: 
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and 
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Introduction 

1 The applicant is Knysna Waterproofing Centre (Pty) Ltd, incorporated on 22 

July 2021.  It conducts waterproofing services in and around Knysna.  The sole 

director is Eben van Rhyn ("van Rhyn"). 

2 The respondent is Knysna Waterproofing (Pty) Ltd.  There is some 

discrepancy as to the name of the respondent in the documents filed by the 

applicant but, on a proper review of the papers, this is not material.1   

3 The respondent was incorporated on 27 January 2022.  The sole director is 

Christo Deetlefs ("Deetlefs").  The respondent also appears to conduct 

waterproofing services in and around Knysna. 

4 The applicant applied on 21 April 2022 for certain trademarks related to 

waterproofing, and proof of these trademark applications was duly submitted 

to the Companies Tribunal ("Tribunal").  Based on the documentation before 

me, the trademarks are not yet registered and therefore do not belong to the 

applicant. 

5 On 4 August 2022, the applicant applied in terms of Form CTR142 to the 

Tribunal for an order that the respondent change its name.  An affidavit by van 

Rhyn was filed in support thereof, signed by van Rhyn on 8 July 2022 

("Founding Affidavit"). 

6 On 9 September 2022 at 10h36, one Edith Wilkins (to whom the applicant had 

authorised to act on its behalf, based on a special power of attorney filed with 

 
1 These discrepancies are as follows: (1) the Form CTR142 describes the respondent as "Knysna Wateroof (Pty) Ltd"; (2) the 
Form CTR 145 describes the respondent as "Knysna Waterproof (Pty) Ltd" and "Knysna Waterproofing (Pty) Ltd"; and (3) the 

contact sheet and affidavit attached to Form CTR142 and CTR 145 describe the respondent as "Knysna Waterproofing (Pty) 
Ltd".  The same registration number is included for each reference, save for one reference which reflected 2021 instead of 

2022. 
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the Tribunal dated 8 July 2022) emailed Deetlefs at an email address marked 

as kyle.noyes.smith.cipc@gmail.com ("Delivery Email").2 

7 On 17 October 2022, the applicant applied in terms of Form CTR145 to the 

Tribunal for a default order that the name of the respondent be changed.  This 

was accompanied by a further affidavit from van Rhyn dated 18 October 2022. 

Compliance with Regulation 142(2) is a necessity 

8 Having set out the chronology of the matter as I understand it, I now address 

the procedural discrepancies arising in the applicant's case. 

9 A fundamental requirement of the Tribunal is that the administrative procedure 

must be complied with in order to being an application to the Tribunal.  This is 

even more so where the application involves a request for a default order in 

terms of Regulation 153.  The Tribunal's position is much the same as a court 

in this instance i.e. it is not merely a rubberstamp.  The Tribunal has a duty to 

investigate the matter so as to be satisfied itself that the appropriate case has 

been made warranting an order of the Tribunal.3 

10 I am not satisfied that the applicant has complied with Regulation 142(2) on 

the papers submitted before me, for the following reasons: 

10.1 The applicant is required to serve a copy of the application and affidavit 

(being the Founding Affidavit) on the respondent.  All that I have been 

provided is the Delivery Email.  While I note that a PDF attachment was 

 
2 Included in the documents lodged with the Tribunal is an email from Microsoft Outlook dated 9 September 2022 at 15h12 

stating that delivery to "kyle.noyes.smith.cipc@gmail.co"  failed.  However this is not the same address used in the Delivery 
Email – the address used included the full suffix "@gmail.com.  So the inclusion of this email from Microsoft Outlook is not 
understood as it does not relate to the email address used in the Delivery Email. 
3 Refer Mzwakhe v Road Accident Fund (24460/2015) [2017] ZAGPJHC 342 in which Judge Weiner refused to grant a 
settlement agreement an order of court due to the uncertainty as to the basis of the underlying liability (there being 

contradictory and flimsy evidence), and without the RAF having made any investigation into its validity. 

mailto:kyle.noyes.smith.cipc@gmail.com
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indicated to have been attached to the Delivery Email, this attachment has 

not been included in the applicant's papers and therefore I cannot confirm if 

this requirement has been fulfilled. 

10.2 Secondly, the Delivery Email is dated 9 September 2022.  The application 

was only received and stamped by the Tribunal on 12 September 2022.  It 

is therefore not known what document the applicant delivered to the 

respondent because Regulation 142(2) requires the application and 

affidavit to be served within 5 business days after filing it.  The applicant 

therefore delivered something prior to filing it with the Tribunal.  The reason 

for the Regulation requiring that delivery to the respondent must occur post 

filing with the Tribunal is that the Tribunal's workload would be unfairly 

increased if respondents started filing documents with the Tribunal, without 

the Tribunal first having an opportunity to open the necessary case and 

initiate its internal machinery (including checking whether the matter filed 

with it fell within its jurisdiction, or had the necessary information and 

documentation attached).  The Tribunal cannot condone this conduct 

without the necessary condonation application being made. 

10.3 Thirdly, I am not satisfied that the Founding Affidavit complies with the 

requirements of the Regulations Governing the Administering of an Oath Or 

Affirmation published pursuant to the Justices of the Peace and 

Commissioners of Oaths Act, 1963, specifically Regulation 3(1) which 

requires "[t]he deponent shall sign the declaration in the presence of the 

commissioner of oaths."  In this regard, the Founding Affidavit is dated 8 

July 2022.  The commissioner of oaths effected his certification on 4 August 

2022.  No explanation is given as to the lapse of time between signature 



 

Page 5 of 6 
 

and certification and I must therefore conclude that, on the face of it, the 

aforesaid Regulations were not complied with.  As a result, no affidavit was 

submitted by the respondent together with his application and therefore the 

requirements in Regulation 142(2) were not complied with. 

10.4 Lastly, in the contact sheet filed by the applicant, the applicant listed 

Deetlef's email address as kyle.noyes.smith.cipc@gmail.com.  Table CR3 

in the Companies Regulations provides that insofar as delivery of 

documents by electronic mail is concerned, sending the notice or copy of 

the document by electronic mail is a valid method of delivery if the person 

has an address for receiving electronic mail.  I have no evidence at my 

disposal that this is an email address either owned or used by the 

respondent and/or Deetlef.  For example, was this email address used by 

Deetlef during his employment with the applicant?  The email address is not 

listed on the CIPC disclosure certificate submitted in respect of the 

respondent.  Further, on 22 September 2022, Edith Wilkins arranged 

delivery of an unknown document via MDF Collivery to the postal address 

of the respondent.  No explanation as to why a postal address was now 

used when an electronic mail address had been used earlier.  In addition, I 

am not in possession of any evidence as to what was now delivered to the 

respondent.  Even if it was the Form CTR142 (in an attempt to cure the 

delivery by electronic mail), then the applicant was out of time. 
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Order 

10.5 In the circumstances, the application is dismissed.   

10.6 As no order is made on the merits, the applicant is directed, if it so wishes, 

to refile its application with the procedural deficiencies identified above 

having been rectified. 

 

 
_____________________ 
BRIAN JENNINGS 
MEMBER OF THE COMPANIES TRIBUNAL 

 


