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IN THE COMPANIES TRIBUNAL OF THE REPUBLIC OF SOUTH AFRICA 

CASE NO: CT01118ADJ2022 

In the ex parte application of: 

EBOTSE GOLF AND COUNTRY ESTATE 

HOMEOWNERS ASSOCIATION NPC    Applicant 

(Registration Number: 2005 / 001710 / 08) 

_________________________________________________________________________ 

Summary: Ex parte application for an extension to hold 2022 Annual General Meeting – 

application made in terms of section 61(7) read together with section 10 of the Companies 

Act, 2008 (Act No. 71 of 2008) and paragraph 12.1 of the Memorandum of Incorporation of 

the Applicant – Held, that extension to hold 2022 Annual General Meeting of members is 

granted for a period of six (6) months. 

Coram: Lindelani Daniel Sikhitha 

Decision handed down on 30 August 2022 

 

DECISION (Reasons and Order) 

___________________________________________________________________ 

Per: Lindelani Daniel Sikhitha 

A. INTRODUCTION 

[1] The Applicant in this matter is Ebotse Golf and Country Estate Homeowners 

Association NPC, which is a non-profit company duly formed and incorporated 
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as such in terms of the applicable company laws of the Republic of South 

Africa.  The Applicant filed an application requesting an extension to hold its 

August 2022 Annual General Meeting beyond the date of 31 August 2022. 

[2] The Application is brought by one of the directors of the Applicant, one Jean-

Pierre Busseau Okes (ID Number: 6908255310086) (“Okes”) who is duly 

authorized by the Board of Directors of the Applicant to act on behalf of the 

company.  A copy of the resolution of the Board of Directors of the Applicant 

dated 17 August 2022 to that effect has been attached to the Sworn Statement 

of Okes. 

 

B. FACTS RELEVANT TO THE CURRENT APPLICATION FOR AN 

EXTENSION 

[3] This is an ex parte Application that was filed with the Companies Tribunal on 

the 08th day of August 2022 at about 15h08.  In terms of this Application, the 

Applicant is seeking an extension of time to hold its August 2022 Annual 

General Meeting beyond the due date of 31 August 2022 due to certain events 

that led to the delay in the Applicant holding its Annual General Meeting 

timeously.  I will deal with these events part of the factual background which 

follows hereunder: 

3.1 In terms of Article 12.1 of the Memorandum of Incorporation of the 

Applicant, the directors of the Applicant are obliged to call for an 

Annual General Meeting of the members of the Applicant within a 

period of 180 (One Hundred and Eighty) days after the end of each 

subsequent financial year. 

3.2 The financial year end of the Applicant is the last day of February each 

year and in terms of the Memorandum of Incorporation the Annual 

General Meeting of the Applicant is ordinarily due on or before the 31st 

day of August of each year. 

3.3 The Applicant has approached the Johannesburg High Court to 

enforce a Homeowners Association Rule against one of the residents.  
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This resident has in turn, attacked the constitutionality and 

enforceability of the Homeowners Association Rules. 

3.4 The Applicant is still awaiting the judgment from the High Court which 

is expected to be handed down by the end of September 2022.  The 

High Court judgment is expected to have an impact on the final rules 

of the Applicant. 

3.5 Based on the constitutionality and enforceability attacks by one of its 

residents, the Board of Directors of the Applicant are in the process of 

revising the Applicant’s Homeowners Association Rules from the 

scratch and have invited inputs from all of its residents. 

3.6 The Applicant intends to present the final rules as well as the High 

Court judgment to its residents at the next Annual General Meeting. 

3.7 The Board of Directors of the Applicant believes that it is in the best 

interests of the residents that the Annual General Meeting must be 

postponed for purposes of affording the Applicant time to obtain the 

judgment from the High Court and to finalise the new rules. 

3.8 The Applicant is therefore seeking an extension to hold its 2022 

Annual General Meeting by no later than 31 October 2022.  The 

Applicant is therefore seeking an extension of a period of two (2) 

months to hold its Annual General Meeting. 

 

C. APPLICABLE LAW 

[4] Section 61(7)(b) of the Companies Act, 2008 (Act No. 71 of 2008) (“the Act”) 

requires a public company to convene an annual general meeting of its 

shareholders once in every calendar year, but no more than 15 (fifteen) 

months after the date of the previous Annual General Meeting.  The 

Companies Tribunal is also empowered to grant extension of time allowed by 
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the Act for a public company to hold an annual general meeting of its 

shareholders on good cause shown.1 

[5] Section 61(8) of the Act makes provision for the key business issues that must 

be transacted at an annual general meeting of a company.  The relevant parts 

of section 61(8) of the Act read as follows: 

“A meeting convened in terms of subsection (7) must, at a minimum, 

provide for the following business to be transacted; 

(a) Presentation of – 

(i) the directors’ report ; 

(ii) audited financial statements for the immediately preceding 

financial year; and an audit committee report . 

(b) election of directors, to the extent required by this Act or the 

company’s Memorandum of Incorporation; 

(c) appointment of – 

(i) an auditor for the ensuing financial year; and 

(ii) an audit committee; and 

(d) any matters raised by shareholders, with or without advance 

notice to the company.” 

[6] Section 10 of the Act provides that every provision of the Act applies to a non-

profit company as well.  The application of the provisions of the Act to a non-

profit company are however made subject to the provisions, limitations, 

alterations, or extensions as set out in section 10 and in Schedule 1 of the Act.  

 
1 The relevant provisions of section 61(7) read as follows: 

“A public company must convene an annual general meeting of its shareholders— 

(a)   initially, no more than 18 months after the company’s date of incorporation; and 
(b)  thereafter, once in every calendar year, but no more than 15 months after the date of the 

previous annual general meeting, or within an extended time allowed by the Companies 
Tribunal, on good cause shown.” 
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For the sake of completeness, the relevant provisions of section 10 of the Act 

read as follows: 

“10. Modified application with respect to non-profit companies  

(1)  Every provision of this Act applies to a non-profit company, 

subject to the provisions, limitations, alterations or extensions 

set out in this section, and in Schedule 1.  

(2)  The following provisions of this Act, and any regulations made in 

respect of any such provisions, do not apply to a non-profit 

company:  

(a) Part D of Chapter 2 - Capitalisation of profit companies. 

(b) Part E of Chapter 2 - Securities registration and transfer. 

(c)  Section 66(8) and (9) and section 68 - Remuneration 

and election of directors. 

(d) Parts B and D of Chapter 3 - Company secretaries, and 

audit committees, except to the extent that an obligation 

to appoint a company secretary, auditor or audit 

committee arises in terms of-  

(i) a requirement in the company’s Memorandum 

of Incorporation, as contemplated in section 

34(2); or  

(ii) regulations contemplated in section 30(7).  

(e) Chapter 4 - Public offerings of company securities. 

(f) Chapter 5 - Takeovers, offers and fundamental 

transactions, except to the extent contemplated in item 

2 of Schedule 1. 

(g) Sections 146(d), and 152(3)(c) - Rights of shareholders 

to approve a business rescue plan, except to the extent 

that the non-profit company is itself a shareholder of a 
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profit company that is engaged in business rescue 

proceedings. 

(h) Section 164 - Dissenting shareholders’ appraisal rights, 

except to the extent that the non-profit company is itself 

a shareholder of a profit company. 

(3) Sections 58 to 65, read with the changes required by the 

context-  

(a) apply to a non-profit company only if the company has 

voting members; and  

(b) when applied to a non-profit company, are subject to the 

provisions of item 4 of Schedule 1.  

(4) With respect to a non-profit company that has voting members, 

a reference in this Act to “a shareholder”, “the holders of a 

company’s securities”, “holders of issued securities of that 

company” or “a holder of voting rights entitled to be voted‟ is a 

reference to the voting members of the non-profit company. 

[7] It is my view that section 10(3) of the Act is more relevant to the applicability 

of the Act, more particularly section 61(7) and (8) thereof, to a non-profit 

company.  The relevant parts of section 10(3) state that sections 58 to 65, of 

the Act read with the changes required by the context apply to a non-profit 

company only if the company has voting members and when so applied to a 

non-profit company, they must be so applied subject to the provisions of item 

4 of Schedule 1.2 

 
2  Item 4 of Schedule 1 of the Act reads as follows: 

“4. Members  
(1) A non-profit company is not required to have members, but its Memorandum of Incorporation may 

provide for it to do so.  
(2)  If the Memorandum of Incorporation of a non-profit company provides for the company to have 

members, it-  
(a) must not restrict or regulate, or provide for any restriction or regulation of, that membership 

in any manner that amounts to unfair discrimination in terms of section 9 of the Constitution;  
(b) must not presume the membership of any person, regard a person to be a member, or provide 

for the automatic or ex officio membership of any person, on any basis other than life-time 
membership awarded to a person-  
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[8] Although section 61(7) of the Act refers to “a public company” only, it is 

however clear from the provisions of section 10 of the Act as cited above, 

more particularly section 10(3), that section 61(7) and (8) also applies to non-

profit companies.  It is clear from the papers filed with the Companies Tribunal 

and more particularly Article 19 of the Applicant’s Memorandum of 

Incorporation that the Applicant is a non-profit company with voting members.  

It follows therefore that the provisions of section 61(7) and (8) of the Act, with 

the necessary changes of course, applies to the Applicant. 

 

D. EVALUATION OF EVIDENCE AND FINDING 

[9] The Applicant has attached to the current Application, a Sworn Statement 

deposed to by Jean-Pierre Busseau Okes, who is a director and a member of 

the Board of Directors of the Applicant.  In his Sworn Statement, Okes had 

provided detailed reasons which are anticipated had caused the delay for the 

Applicant to hold its Annual General Meeting beyond the date of 31 August 

2022.  Such reasons have already been outlined in paragraph [3] above and 

therefore I am not going to repeat them yet again here.  I find such reasons to 

be comprehensible, reasonable, and adequate for purposes of my evaluation 

and ultimate decision regarding this Application. 

[10] I am therefore satisfied that good cause has been shown by the Applicant in 

this Application, for the Companies Tribunal to grant the requested extension 

of time to hold the 2022 Annual General Meeting, in compliance with the 

applicable provisions of the Act.  I am of the view that the Applicant can be 

 
(i) for service to the company or to the public benefit objects set out in the company’s 

Memorandum of Incorporation; and 
(ii) with that person’s consent; 

(c) may allow for membership to be held by juristic persons, including profit companies;  
(d) may provide for no more than two classes of members, that is voting and non-voting 

members, respectively; and 
(e) must set out-  

(i) the qualifications for membership;  
(ii)  the process for applying for membership; 
(iii)  any initial or periodic cost of membership in any class;  
(iv)  the rights and obligations, if any, of membership in any class; and  
(v) the grounds on which membership may, or will, be suspended or lost.” 
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able to hold its 2022 Annual General Meeting within a period of six (6) months 

from date of handing down of my order. 

[11] In formulating my aforesaid view, I have considered the fact that, there is no 

guarantee that the judgment of the High Court will be delivered during 

September 2022 as indicated by the Applicant in its papers.  I also considered 

the fact that there is no guarantee that the new rules of the Applicant will be 

finalised before the end of October 2022.  The six (6) months period is 

therefore reasonable, and it will afford the Applicant sufficient time to finalise 

its new rules. 

[12] In my view, it will be undesirous and imposing an unnecessary burden to 

require the Applicant to always approach the Companies Tribunal for an 

extension of time to hold its 2022 Annual General Meeting for the reasons 

highlighted in paragraph [3] above.  The challenges and problematic issues 

highlighted by the Applicant clearly show that it will be impossible for the 

Applicant to hold the Annual General Meeting prior to obtaining the High Court 

judgment and finalising its new rules.  The six (6) months period will therefore 

afford the Applicant an opportunity to put its house in order and make the 

necessary preparations for purposes of holding its 2022 Annual General 

Meeting. 

 

E. ORDER 

[13] Based on the aforesaid, I am therefore making the following order: 

13.1 The Application for an extension of time for the Applicant to hold the 

2022 Annual General Meeting of its members, beyond the date of  31 

August 2022, is hereby granted in terms of section 61(7)(b) of the Act; 

and 

13.2 The Applicant is required to hold the 2022 Annual General Meeting of 

its members within a period of six (6) months from the date of handing 

down of this order. 
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_____________________________ 

LINDELANI DANIEL SIKHITHA 

Member of the Companies Tribunal 

30 August 2022 


