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IN THE COMPANIES TRIBUNAL OF SOUTH AFRICA 

 

Case No: CT01117ADJ2022  

 

In the matter between: 

 

CHRISTINA REFILWE NDLOVU             APPLICANT 

 

and 

 

COMPANIES AND INTELLECTUAL PROPERTY  

COMMISSION                   RESPONDENT                           

___________________________________________________________________ 

Coram: ISHARA BODASING  

Date of Decision: 24 September 2022 

___________________________________________________________________ 

DECISION (Reasons and Order) 

 

1. INTRODUCTION 

 

1.1. Applicant is Christina Refilwe Ndlovu a Business Rescue Practitioner (“BRP”) 

registered with the Institute of Accountants and Commerce (IACSA). 

 

1.2. Respondent is the Companies and Intellectual Property Commission (“CIPC”), 

a juristic person established in terms of section 185(1) of the Companies Act 71 of 

2008 (“the Act”). 
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1.3. On 05 August 2022 the registry of this Tribunal stamped the Applicant’s 

CTR142 form. The relief sought by Applicant is in terms of Companies Regulations 

126 and 127, for an order to review and set aside Respondent’s refusal, during or 

about October – November 2021, to re-classify Applicant’s BRP licence to that of 

“Senior Practitioner” (“the decision”).  

 

1.4. Respondent opposed the application through the affidavit of Vuyani Nkohla, its 

Senior Manager: Directors, Members & Practitioners.  

 

2. BACKGROUND 

 

2.1. During 2019 Applicant was licenced by the Respondent as an “Experienced 

Practitioner”. On applying for a renewal of her licence last year, Applicant 

requested that it be reclassified to reflect her as a “Senior Practitioner.”1  

 

2.2. Respondent declined the reclassification. On a perusal of email 

correspondence between the parties,2 it appears that the basis for the refusal 

was “Since you were only licensed in 2019 as an Experience and you (sic) 

active engagements do not qualify you to be a senior it is clear based on your 

email below that your request is based on your colleagues and not what is 

provided for in the Act.”3  

 

2.3. Applicant tried to resolve the issue with Respondent, as evidenced in the 

exchange of email with Respondent’s officials. There was an impasse, 

Respondent advised Applicant of this forum, and the review application 

followed. 

  

2.4. Applicant claims in her papers before this Tribunal that her overall experience 

and active involvement in the turnaround and business restructuring field spans 

more than a decade, and therefore qualifies her to be categorised as a Senior 

Practitioner. Applicant provides evidence to support this. 

 
1 As per categories provided for in terms of Companies Regulation 127 (2)(c).  
2 Attached to the application before this Tribunal. 
3 Email dated 3 November 2021 from Mr Nkohla to Applicant. 
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2.5. Respondent avers that its decision was based on Applicant’s experience as per 

the information furnished in the BRP license application; therefore, its decision 

was correct. Respondent further argues that Applicant does not dispute this, 

but instead introduced additional new information before this Tribunal to support 

the relief sought. 

  

3. Issues 

 

The issue to be decided is whether or not Respondent’s refusal to re-classify 

Applicant’s licence to Senior Practitioner was warranted. 

 

4. Applicable law  

 

4.1 Section 138 of the Act is titled “Qualifications of practitioners” and provides 

(1) A person may be appointed as the business rescue practitioner of a 

company only if the person -  

(a) is a member in good standing of a legal, accounting or business 

management profession accredited by the Commission;   

(b) has been licensed as such by the Commission in terms of subsection (2);  

…  

(2) For the purposes of subsection (1)(a)(ii), the Commission may license any 

qualified person to practice in terms of this Chapter … 

 

(3) The Minister may make regulations prescribing -  

(a) standards and procedures to be followed by the Commission in carrying out 

its licencing functions and powers in terms of this section; and  

(b) minimum qualifications for a person to practice as a business rescue 

practitioner, including different minimum qualifications for different categories 

of companies.  

 

4.2 Companies Regulation 126 is titled: Accreditation of professions and licensing of 

business rescue practitioners, and states: 

1. (a) The Commission must, when considering an application for 

accreditation of a profession under section 138(1), have due regard to 
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the qualifications and experience that are set as conditions for 

membership of any such profession, and the ability of such profession 

to discipline its members and the Commission may revoke any such 

accreditation if it has reasonable grounds to believe that the 

profession is no longer able to properly monitor or discipline its 

members. 

 (b) Sub-regulation (2) – (8) do not apply to any person who is eligible to 

be appointed as a business rescue practitioner in terms of section 138 

(1) (a). 

 

2. When considering an application in terms of sub-regulation (2), the 

Commission may require the applicant to provide–– 

(a) further information relevant to the application; or 

(b) evidence in support of any facts set out in the application. [my 

emphasis] 

 

3. Subject to sub-regulation (5), the Commission may issue a business rescue 

practitioner’s licence to an applicant if the Commission is satisfied that–– 

(a) the applicant is of good character and integrity; and 

(b) the applicant’s education and experience are sufficient to equip the 

applicant to perform the functions of a business rescue practitioner.  

4. The Commission must not issue a license to an applicant who is disqualified 

from appointment as a practitioner in terms of section 138 (1)(c) or (d). 

5. … 

6. … 

7. An applicant whose application has been refused, or who has been 

issued a conditional license, or a licensee whose license has been 

suspended or revoked, may apply to the Tribunal to review the 

Commission’s decision in the matter, and the Tribunal may partially or 

entirely confirm or set aside the Commission’s decision. [my emphasis] 

  

4.3 Companies Regulation 127 describes the “Restrictions on practice”: 

(1) This regulation–– 
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(a) applies to any person who is eligible to be appointed as a business 

rescue practitioner in terms of section 138 (1) (a) and (b), irrespective 

of whether that eligibility arises in terms of a license issued by the 

Commission, or otherwise as contemplated in section 138 (1)(a); and 

(b) … 

 

(2) For the purposes of this regulation, and in Regulation 128–– 

…  

(c) Persons eligible to be appointed as practitioners are classified in the 

following three groups: 

(i) “senior practitioner” means a person who is qualified to be 

appointed as a business rescue practitioner in terms of section 

138 (1) and who, immediately before being appointed as 

practitioner for a particular company, has actively engaged in 

business turnaround practice before the effective date of the Act, 

or as a business rescue practitioner in terms of the Act, for a 

combined period of at least 10 years. 

(ii) “experienced practitioner” being a person who is qualified to 

be appointed as a business rescue practitioner in terms of 

section 138 (1) and who, immediately before being appointed as 

practitioner for a particular company, has actively engaged in 

business turnaround practice before the effective date of the Act, 

or as a business rescue practitioner in terms of the Act, for a 

combined period of at least 5 years; 

 

5. Evaluation  

 

5.1 In making a determination on the merits of Applicant’s grounds for review, which 

is based on a factual enquiry, one needs to consider the information that had 

been placed before the Respondent. Applicant concedes that the information 

furnished in support of the application before this Tribunal is more detailed and 

expansive than what was furnished to Respondent initially when she requested 

a re-classification.  
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5.2 At the hearing of this matter, Respondent intimated that the outcome may have 

been different had it been furnished with the now-known detailed information and 

supporting documentation, when the Applicant renewed the BRP licence.  

 

5.3 The circumstances of this matter are on all fours with the case of Frankton 

Frencel Gillion v CIPC,4 wherein my learned brother Manamela noted (when 

comparing a review in terms of S127 of the Act5, and a referral to this Tribunal in 

terms of Regulation 126): 

 

“there is no jurisdiction for this Tribunal to substitute its brand new decision for 

that of the CIPC, especially where the facts before the Tribunal were not fully 

disclosed to the CIPC.  

… 

Should I set aside the current CIPC decision, it would mean that the applicant is 

Immediately without a licence, even at the non-preferred “experienced 

practitioner” level. This may have unintended consequences as until or unless 

the CIPC decides again on the applicant’s certification for his still-to-be-lodged 

application, he would be uncertified. Given this possibility, I consider the 

appropriate approach to be to leave the current licence undisturbed until the 

CIPC decides on the applicant’s fresh application (when it is lodged) what 

certificate to grant.” 

 

6. Finding  

 

Against the background of what is stated above I find that I am bound to confirm the 

decision of the CIPC in its entirety.  

 

7. Order  

 

7.1 The application for review of Respondent’s decision is dismissed;  

 

 
4 CT00503ADJ2020 at pp 12 – 13, paras 22 - 23 
5 Review of a compliance notice issued by the Respondent. 
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7.2 Respondent’s decision to renew the applicant’s licence in the experienced 

practitioner category is confirmed; and  

 

7.3 Applicant is urged to approach the Respondent with her more detailed supporting 

documentation (of which Respondent is now already in possession through these 

proceedings), in order to apply for a re-classification of her BRP licence to the 

category of Senior Practitioner.  

 

 

 

ADV. ISHARA BODASING 

 

APPEARANCES: 

 

FOR APPLICANT: in person and Mr Charles Phiri (Chrisyd Advisory Services) 

 

FOR RESPONDENT: Mr Vuyani Nkohla (Senior Manager: Directors, Members & 

Practitioners)  

 

 

 


