
IN THE COMPANIES TRIBUNAL OF THE REPUBLIC OF SOUTH AFRICA 

“The Tribunal”  

      Case Number: CT01095ADJ2022 

 

In the matter between: 

 

Morne Meyer     Applicant 

 

And 

 

Jan-Wessela Van Zyl    First Respondent 

Jacques Neethling    Second respondent 

 

In re: Iqela Farming (Pty) Ltd 

 Registration Number: 2020/160493/07 

_____________________________________________________________________ 

    DECISION 

 

INTRODUCTION: 

[1]  The applicant is Morne Meyer, an adult male businessman and 

director of Iqela Farming (Pty) Ltd, with registered address 

situated at Farm Request, Jansenville, eastern Cape Province. 

[2]  The first respondent ("the first respondent") is Jan-Wessel Van Zyl, 

an adult male businessman and director of Iqela Farming (Pty) 

Ltd, with chosen address situated at Farm request, Jansenville, 

eastern Cape Province. 

[3] The second respondent is Jacques Neethling, an adult male 

accountant in the employ of Neethling Incorporated, with his 

address at Uni Park Building, Nobel Street, Brandwag, 

Bloemfoentein. 
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THE APPLICATION 

[4]  This is an application in terms of Section 71(8) of the Companies 

Act 71 of 2008 (“the Act”), for a default administrative order 

determining the removal of the first respondent as a director of 

Iqela Farming (Pty) Ltd (“the company”). 

[5]  The application, Form CTR142 and the founding affidavit were 

issued by the Tribunal’s Registrar on the 18 July 2022, and served 

upon the second respondent on the second respondent, who 

has power of attorney over the business affairs of the first 

respondent while he is in America. 

[6] The applicant has applied to the Tribunal for the removal of the 

first respondent as a director of the company. The company only 

has two directors, the applicant and the first respondent. The 

applicant applies for the removal of the first respondent as a 

director for the following reasons: 

- On the 20 May 2022, the applicant received an email from 

the second respondent indicating that he had been 

appointed by means of a proxy on behalf of the first 

respondent for the time the first respondent would not be 

in South Africa. It seems that the first respondent is working 

as a seasonal worker in America and his retrun date is 

unknwon. 

- the applicant submitted that the Memorandum of 

Incropration, submiited with this application, provides for 

the manner of electing the directors of the company 

(through voting system) and that each elected director of 

the company serves for an indefinite term, as 

contemplated inscetion 68(1), and that the second 

respondent was never appointed as an alternative 

director of the company.  
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- the company is involved in litigation against the first 

respondent’s father pertaining to a partnership dispute 

and certain lucerne farming operations where and in terms 

whereof the first respondent does not want to give 

approval of the litigation against his father nor any 

resolution to this effect, and that as a consequence 

thereof he is niot acting in good faith and to the detriment 

of Iqela.  The applicant argues that a director can n a 

proxy with a set of instructions on how to act on each issue 

that could arise that could arise and with that duty being 

personal and ongoing these duties cannot be delegated 

by a proxy, and that it is impossible to proceed with the 

day-to-day operations of Iqela where the first respondent 

finds himself in America and no date is given as to when 

he is expected to return. The applicant advuised that the 

second respondent is if the view that all the duties the first 

respondent has in his capacity as director of the company, 

have been taken over by him, whilest the first respojdent is 

in America. 

-  The applicant further advises that the second respondent 

communicated with her, on 25 February, pointing out that 

the first respondent is not a non-executive director, but a 

ful director and a 50% shareholder of the company, 

contradicting an earlier communication (dated 18 June 

2021), wherein the second respondent advised that the 

applicant was the executive director and that she could 

address the issue of the unpaid harvest directly with the first 

respondent’s father. 

-  From the preceding, the applicant submitted that it is clear 

that there is a clear breach of duty and trust on behlf of 

the bfirst respondent by  not trying to recover the losses 
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sustained by the company as a consequence of the 

actions of his father, even after the second respondent 

was advised of the facts and the losses that the company 

had as a result, and that the second respondent is an 

accountant and he had certain fiduciary duties towards 

the company, which he did not comply with and 

whereafter the company terminated his services as their 

accountant.  

 

  

APPLICABLE LAW 

[7]  In considering the application and the relief sought by the 

applicants, one must have consideration to what the Act 

provides and what powers are conferred by the Act on the 

Tribunal, where removal of directors is concerned. The applicant 

seeks removal of the first respondent as a director of the 

company in terms of section 71(8) of the Act.  Section 71(8)(b) 

provides that if a company has fewer than three directors, any 

director or shareholder of the company may apply to The 

Companies Tribunal to make a determination regarding such 

removal. The Act provides that the Tribunal may consider the 

removal of a director on the following grounds, as contemplated 

in terms of S.71 (3) of the Act: 

(I) That the director is ineligible or disqualified in terms of 

section 69, other than on the grounds contemplated in 

section 69(8)(a); or 

(II) That the director is incapacitated to the extent that the 

director is unable to perform the functions of a director, 

and is unlikely to regain that capacity within a reasonable 

time; or 
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(III) That the director has neglected or been derelict in the 

performance of the functions of director. 

 

 

EVALUATION & FINDINGS 

[8] The basis of this application for the removal of the first 

respondent as a director of the company, is on account of the 

fact that the first respondent appointed the company’s 

accountant, in terms of a power of attorney, to look after his 

affairs in South Africa while he was away in America.  One must 

note that this did not qualify the second respondent as a 

director, neither was he appointed, in terms of the company’s 

MOI, as an alternate director1, as no meeting of the directors was 

called, in terms of the MOI, to elect him and resolve accordingly. 

In fact, it seems that the first respondent did not even give his 

partner, the courtesy of advising of his planned departure from 

the country and the arrangements he would put in place over 

his business affairs, while he was away. Neither did the first 

respondent give an indication how long he would be gone and 

when he would return back to the country. The first respondent 

was not divested of his responsibilities as a director of the 

company, and remained as such, as shown in the company’s 

disclosure certificate. Despite such appointment of the second 

respondent to oversee the affairs of the first respondent, the 

second respondent has failed, noting the detriment to the 

financial performance of the company, to pursue the payments 

due to the company by the first respondent’s father, in terms of 

the partnership agreement. The first respondent has also not 

intervened under the circumstances, to ensure the continued 

 
1 An alternate director means a person elected or appointed to serve, as the occasion requires, as a 

member of the board of a company in substitution for a particular elected appointed director of that 

company. 
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financial success of the company while he is away. The 

applicant has submitted that it is currently impossible to proceed 

with the day-to-day operations of the company where the first 

respondent finds himself in America and no date is given of his 

expected return. Section 76(3)(a)(b) and (c)  of the Act provides 

that a director of a company must exercise the powers and 

perform the functions of director, in good faith, in the best 

interests of the company and with the degree of care, skill and 

diligence that may be reasonably expected carrying out the 

same functions in relation to the company as those carried out 

by that director. The first respondent has no exercise exercised 

such powers and functions as required by the section, and in 

fact, only sought to protect his own personal interests and not 

those of the company of which he is a director. The frist 

respondent left in or about May 2021, and as at the date of filing 

of this application, being July 2022, there is still no indication of his 

return.  In Spineco Medical International (Pty) Ltd and Another v 

Janice Lilian Webb (CT021NOV2014 at para 55 and 57), the 

Tribunal in giving guidance in terms of what constitutes negligent 

and derelict conduct held as follows: 

 

“My understanding of the aforesaid is that “derelict” means 

either deserting or abandoning. In fact it has similar meaning to 

failure or omission to do something (and dereliction being 

verwaarlosing or nalatigheid in Afrikaans). However, in my view, 

derelict has an element of being deliberate or purposeful or 

intentional about it, whereas neglect is more an omission than an 

act (own emphasis).”  

“Therefore, understanding the above and applying all that to the 

context of section 71(3)(b) a director would be neglecting to 

perform his or her functions as a director of a company if he or 
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she had given insufficient attention to his or her actions. 

Therefore, when regard is had to the standards of directors duties 

and fiduciary duties of directors, the particular director would 

have failed to adhere to the standards legally required of him, 

when a reasonable person under the same circumstances would 

have acted to the contrary.”  

[9] I find that the first respondent has neglected and been derelict in 

 the performance of his functions as a director of the company. 

 

 

ORDER 

[10] The application for the removal of the first respondent as the 

director of Iqela Farming (Pty) Ltd is granted. The first respondent 

is hereby removed as a director of the company. 

 

 

_______________ 

B. Zulu 

MEMBER: COMPANIES TRIBUNAL 

02 September 2022 


