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IN THE COMPANIES TRIBUNAL OF THE REUBLIC OF SOUTH AFRICA 

("The Tribunal") 

        CASE NO. CT01008ADJ2022

  

In the matter between: 

Motlomelo John Koali     Applicant 

AND 

Sithabiso Nompilo Thenga     First Respondent  

Khato Civils Thenga Holdings Joint Venture Inc  Second respondent

  

Registration Number:2019/095331/21 

__________________________________________________________________________ 

Date of Hearing: 23 August 2022 

Heard before Tribunal Member:  B. Zulu 

On Behalf of the Applicant: Adv P. Eilers 

On behalf of the First respondent: Adv S Mathiba 

__________________________________________________________________________ 

    DECISION 

___________________________________________________________________________ 
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 INTRODUCTION: 

[1] The applicant is John Motlomelo Koali, an adult male and duly 

appointed director of the second respondent, with principal place of 

employment situated at Unit 13 Midway Industrial Park, c/o Samrand 

Avenue & Cocqui, Francolin Street. Kosmosdal, Centurion, 0157. 

[2]  The first respondent is the Sithabiso Nompilo Thenga, an adult female 

and duly appointed director of the second respondent with principal 

place of employment situated at Unit 13 Midway Industrial Park, c/o 

Samrand Avenue & Cocqui, Francolin Street, Kosmosdal, Centurion, 

0157. 

[3] The second respondent is Khato Civils Thenga Holdings Joint Venture 

Incorporated, a personal liability company registered and 

incorporated in terms of the Companies Act 71 of 2008, with registered 

address situated at Unit 13 Midway Industrial Park, c/o Samrand & 

Cocqui, Francolin Street, Kosmosdal,0157. 

[4] This is an opposed application for the removal of the first respondent as 

a director of the second respondent. The applicant, as submitted in his 

founding affidavit which accompanied the Form CTR142, where he 

seeks an order for the removal of the first respondent as a director of 

the second respondent, on the basis that the first respondent has been 

continuously derelict  (in the founding affidavit, he refers to the first 

respondent having been negligent and derelict) in not convening a 
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directors meeting to call a shareholders meeting and further that this 

continuous conduct is impeaching and frustrating shareholders’ rights. 

Applicant’s case 

[5] The second respondent, as per the introduction above, is an 

incorporated joint venture which was established by two joint venture 

partners, Khato Civils (PTY) Ltd and Thenga Holdings (Pty) Ltd for the 

sole purpose of submitting a joint bid for a tender with Transnet SOC 

Limited. This was in 2018. On 22 February 2019 the joint venture partners 

took a decision to register the second respondent at the Companies 

and Intellectual Property Commission (“CIPC”). Indeed, on the 28 

February 2019, Transnet awarded a tender to the joint venture. On the 

10th November 2020, the joint venture partners dissolved their 

partnership agreement by consensus, and in terms of the dissolution, 

Khato Civils (Pty) Ltd exited the partnership and transferred its 

participation interest in the form of 65% shares, to the first respondent, 

who, with effect from the said date became the sole owner of the 

shares and executioner of the remaining Transnet obligations. 

[6] On 29 March 2021, the applicant, who was there and then acting on 

behalf of a company called Amulet Group (Pty) Ltd, entered into an 

agreement with Diphetogo Trading and Projects (Pty) Ltd in terms of 

which Amulet (Pty) Ltd was to be appointed a subcontractor by the 

first respondent under the tender contract. The agreement between 

Amulet (Pty) Ltd and Diphetogo Trading and Projects (Pty) Ltd, and 
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later with the first respondent, was based on terms and conditions 

which were to the effect that 

 (i) Amulet (Pty) Ltd would be the first respondent’s sub-contractor 

(ii) Due to the fact that Amulet (Pty) Ltd did not have the financial 

capacity to execute the obligation under the sub-contract, the 

agreement was that it would borrow money from Diphetogo 

who would, through Amulet (Pty) Ltd invest an amount of R10m 

(“the loa”) into the project.  

(ii) Amulet (Pty) Ltd would, in addition to being a sub-contractor, be 

a nominee agent to hold 33,3% shares in the second respondent 

on behalf of Diphetogo. 

(iv) A further 33% shares in the second respondent would be 

allocated to Amulet (Pty) Ltd. These shares were for the share in 

the profit under the Transnet project. 

(iii) On the 3rd of November 2021, the applicant was appointed 

director of the second respondent. 

[7] It seems that on or about 09 February 2022, the applicant, now a 

director of the second respondent, sent a letter to the first respondent, 

attaching a notice of a meeting inviting shareholders of the company 

to a meeting to be held on 14 February 2022. The main agenda point 

of the said meeting was to remove the first respondent as a director of 

the second respondent. 
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Submissions by the Applicant 

[8] Through his representative, Adv Eilers, the applicant made the 

following submission with regards to the application for the removal of 

the first respondent as a director of the second respondent: 

8.1 That the main crux of this application is for the removal of the first 

respondent as a director of the second respondent, for her deliberate 

and continuous refusal to convene a board meeting of the second 

respondent, resulting in the first respondent’s negligent and derelict 

conduct in the performance of her duties and functions as a director 

of the second respondent. Counsel submitted that this case is simple 

and straightforward. 

8.2 that since the second respondent had, and has only two directors, it is 

absolutely necessary for the first respondent to co-operate in order to 

convene and attend a directors’ meeting of the second respondent, 

and that despite requesting the first respondent to participate in 

convening and attending such meeting, she deliberately failed to do 

so; instead, the first respondent sought to engage the applicant in an 

informal roundtable meeting in order to, so it was suggested, arrive at 

an amicable conclusion of the way forward. 

8.3 that the first respondent’s conduct pertaining to her deliberate failure 

to convene a board meeting has severely prejudiced, and continues 

to prejudice the shareholders of the second respondent, and 

precludes them from exercising their rights as shareholders to 
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participate in meetings and to vote thereat, and further that this 

conduct resulted, and continues to result in her derelict performance 

as director, and not acting in the best interest of the second 

respondent in breach of her statutory duties in terms of section 76(3) of 

the Act. 

8.4 That with regards to the Law in relation to the Section 61(3) demand:  it 

is evident from reading section 61(3) of the Act, that the company 

must call a shareholders meeting if so duly served with a written 

demand by a shareholder holding at least 10% voting rights, which will 

be entitled to be exercised in relation to the matter proposed to be 

considered at the said meeting, and further that there is no 

discretionary option afforded to the company by the Act. 

8.5 That in relation to the removal of a director: section 71(3) stipulates the 

grounds upon which this Tribunal can remove a director of a company, 

if such company has fewer than three (3) directors, as stated in 

section71(8) of the Act. The grounds for removal of a director by this 

tribunal, on application by a shareholder or a director of a company 

are:….if such director has neglected, or been derelict in the 

performance of, the functions of a director (section 71(3)(b)). Citing 

the Tribunal decision of Spineco Medical International (Pty) Ltd and 

Another v Janice Lilian Webb1, where it was held that” 

 
1 CT021NOV2012 at pa 55and 57 
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“My understanding of the aforesaid is that “derelict” means 

either deserting or abandoning. In fact it has similar meaning to 

failure or omission to do something (and dereliction being 

verwaarlosing or nalatigheid in Afrikaans). However, in my view, 

derelict has an element of being deliberate or purposeful or 

intentional about it, whereas neglect is more an omission than an 

act (Adv own emphasis).”  

“Therefore, understanding the above and applying all that to the 

context of section 71(3)(b) a director would be neglecting to 

perform his or her functions as a director of a company if he or 

she had given insufficient attention to his or her actions. 

Therefore, when regard is had to the standards of directors duties 

and fiduciary duties of directors, the particular director would 

have failed to adhere to the standards legally required of him, 

when a reasonable person under the same circumstances would 

have acted to the contrary”. Further referring to Sikhumbuso 

Goodman Mtshali v Tshepo Lefutso2 where it was further held 

that: 

“To be removed aa a director of a company on the basis that 

one is neglecting or been derelict of one’s functions as a director 

may not, in my view, relate to one’s physical absence away from 

the company in which one is a director, but the non-

performance of one’s functions or fulfilment of a role of a 

director. This includes the defective performance of such 

functions or the inadequate fulfilment of such a role.. Obviously, 

one has to be available to the company or to fellow director(s) 

in the company to reasonably perform the impugned functions. 

But mere inaccessibility of a fellow director does not  does not 

implicate the non-accessible director of the conduct 

 
2 CT00482ADJ2020 at pa 13 
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contemplated in section 71(3)(b). The neglect or dereliction of 

functions or duties ought to be confirmed by evidence of tasks or 

functions not performed by the impugned director (Adv own 

emphasis). Put differently, the complaining director or 

shareholder has to establish that there is an agreement or 

arrangement in place in terms of which the non-accessible 

director is to perform particular tasks, such as being a financial or 

marketing director of a company, but that the impugned 

director has neglected or is in derelict of performing his functions 

in that role or position. It may also concern a very specific task or 

issue regarding the impugned director’s failure to attend a 

properly convened meeting of director).  Therefore, it does not 

suffice to merely state that the one director is looking for the 

other. The neglect or derelict in the performance of functions of 

a director has to be established from specific lapses in the 

conduct of a director, as envisaged from the provisions of 

section71(3)(b. Otherwise even a purported value judgement 

call or sweeping statement by one director that the other 

director is hindering the conduct of the business of the company 

would not suffice”. 

8.6 Further that section 76 sets out the standard of which a director’s 

conduct and performance can be reviewed. That section 76 

specifically makes reference that when a director, acting in such 

capacity, must exercise the powers and perform the functions of a 

director in good faith and for a proper purpose, in the best interests of 

the company and with the degree of care skill and diligence that may 

reasonably be expected of a person carrying out the same functions 

to the company as the director concerned and also having the 

general knowledge, skill and experience of that director. That when 
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assessing when a director acts in the best interests of the company, the 

following was stated by the Tribunal3: 

“This is a reincarnation of the common law duty that a director 

has to act bona fide in the best interests of the company. The 

duty to act in the best interest s requires a director to act with 

loyalty and honesty. Like all other directors’ duties, the duty to 

act in the best interests of the company is owed to a company 

as a whole and not just particular shareholders. Directors have to 

act fairly between shareholders”. 

[9]. In applying the law to the facts of this application, Adv Eilers submitted 

 that: 

9.1 despite the section 61(3) demand having been brought to the 

attention of the first respondent , she deliberately neglected and 

refused to call a director’s meeting in terms thereof so as to enable the 

company to call a shareholder’s meeting. As a result thereof, the first 

respondent continues to act negligently and in a derelict manner in 

her performance of her functions and duties as a director of the 

second respondent. 

9.2 the first respondent’s continuous failure to convene a director’s 

meeting of the second respondent to call a shareholders meeting is 

evident in respect of specific lapses in her purported performance of 

her duties and functions as a director of the second respondent. The 

first respondent’s conduct is plainly derelict in that the first respondent 

purposefully and intentionally refuses to convene and subsequently 

attend a directors meeting that was duly called a few months ago. 

9.3 as a result of the derelict conduct of the first respondent, it is clear that 

the first respondent is in deliberate violation of the standards imposed 

on directors of a company when performing their functions and duties, 

 
3 Spineco Medical International (Pty) Ltd and Another v Janice Lillian Webb CT021NOV2014 at par 72-73 
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with specific reference to the fact that this conduct of the first 

respondent is not in the best interest of the company, as per section 

76(3)(b) of the Act. 

First respondent’s case 

[10] The first respondent’s legal representatives accepted that this 

application is properly before the Tribunal by virtue of section 71(8), 

read with section 71(3)(b). What the first respondent avers is that the 

Tribunal has two considerations to make in this application; 

(a) firstly, whether the first respondent was negligent or derelict in the 

performance of her functions as a director; and 

(b) secondly, if the first respondent was negligent or derelict in the 

performance of her functions of director- whether this Tribunal 

should exercise its discretion in favour of removing the first 

respondent as director of second respondent. 

[11] On the issue of neglect and negligence, the fist respondent submitted 

as follows: 

11.1 that the respondent accepts the duties and functions of a director, 

individually and as part of a board, as pleaded by the applicant in the 

founding affidavit, and aligned to this and in terms of section 61(3), 

that the board of a company must [resolve] to call a shareholders 

meeting if one or more written and signed demands for such a 

meeting are delivered to the company and are compliant with 

subsection (a) and (b), and further that a majority of the directors must 

be present at a directors’ meeting at which the board of the company 

resolves to call a shareholders’ meeting in terms of section 61(3). 

Therefore, in order for the board of the second respondent to call a 

shareholders’ meeting in term of section 61(3), both the applicant and 

the first respondent must be present at a directors’ meeting and 

resolve to call the shareholders’ meeting on a particular date and at a 



 11 

particular place, subject to compliance of the demand with section 

61(3)(a) and (b). 

11.2 that it is this function or duty to attend the directors’ meeting and to, 

together with the applicant, resolve to call a shareholders’ meeting in 

terms of section 61(3) that the first respondent is alleged to have 

neglected, performed negligently, which alleged neglect, and 

negligent performance of her duties and functions is argued to be in 

contract with the standards expected of a director in section 76(3) of 

the Companies Act-that in exercising powers and performing the 

functions of a director, that director must do so in god faith and for a 

proper purpose, in the best interests of the company and with a 

degree of care skill and diligence that may reasonably be expected of 

a person carrying out the same functions to the company as a director 

concerned and also having general knowledge , skill and experience 

of a director. 

11.3 that reference is only made to ‘neglected’ and ‘negligence’ and not 

‘derelict’ because courts have found that negligence would be 

sufficient for establishing dereliction of duty4, which view was also 

adopted by this Tribunal is Sikhumbuso and Goodman Mtshali v Tshepo 

Lefutso5, which was cited by the applicant in its heads of argument. 

This position is rejected by the applicant. 

11.4 that the authors of Henochsberg suggest that ‘derelict’ as 

contemplated in section 71(3)(b) requires “something more than 

negligence, at least recklessness or even intent”, and that the first 

respondent embraces this suggestion and further that if dereliction 

 
4 Universiteit van Stellenbosch v Louw, JA, (Edms) Bp ken Andere 1982 (3) SA 9 (C); Minister of Justice and 
Constitutional Development v X 2015(1) SA 25 (SCA) 
5 CT00482ADJ2020 at para 13 
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requires  only negligence, it would be superfluous for the legislature to 

mention it in addition to negligence in section 716. 

11.5  that should it be found that the test that should be met is that of 

negligence, then ultimately, what needs to be proved is whether the 

first respondent had given adequate attention, as would be expected 

of a reasonable director under the same circumstances, to her duties 

and functions in relation to attending the directors ‘meeting and to, 

together with the applicant, resolving to call a shareholders’ meeting in 

terms of section 61(3). 

[12] The first respondent submitted that she did not even neglect her duties 

as suggested. That it is common cause that after the first respondent 

received the notice of 28 February 2022, to convene a directors’ 

meeting on 7 march 2022 for purposes of resolving to call the 

shareholders’ meeting in terms of section 61(3), the applicant and the 

first respondent ultimately arranged and held (at the behest of the first 

respondent) a meeting between themselves on 4 March 2022. The 

purpose of the meeting was to find an amicable resolution of all the 

disputes between the parties, in particular- 

(a) the dispute relating to the relationship between the 

Amulate Group (Pty) Ltd , the applicant’s company and a 

supposed shareholder in the second respondent, and the 

second respondent; as well as 

(b) the dispute relating to the to the removal of the first 

respondent as a director of the second respondent. 

[13] At the directors’ meeting of 4 March 2022, the parties saw a way 

forward on the various disputes between themselves7. This way forward 

 
6 R Cassim “A critical Analysis of the grounds of removal of a director by the Board of Directors under the 
Companies Act 71 of 2008: 2019 SALJ 513-549 
7 Answering affidavit p48, 49 and 56, paras 2.14, and 2.16 and 4.3; Replying affidavit p 124 and 126, para 35 
and 37 
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would certainly entail the first respondent remaining a director of the 

second respondent. This much is clear from the fact that the firs 

respondent maintained at all times after the meeting that all issues, 

including the issues around her removal as director, had been resolved, 

and from the fact that the applicant incorporated into the draft 

memorandum of incorporation, which the parties agreed that the 

applicant’s attorneys should prepare, that the first respondent would 

remain a director. The first respondent submitted that after the 

directors’ meeting of 4 March 2022, the issue of the removal of the first 

respondent as a director of the second respondent had fallen away, 

and so too the need to hold a directors meeting in terms of section 

61(3) for the removal of the first respondent as a director of the second 

respondent. 

[14] Therefore in answer to the negligence test, the first respondent 

submitted as follows: 

(a) firstly, whether a reasonable director in the particular 

circumstances of the first respondent would have foreseen the 

duty still to attend the directors’ meeting and to, together with 

the applicant, resolve to call a shareholders’ meeting in terms of 

section 61(3). The first applicant submitted that the answer must 

be ‘no’. 

(b) secondly, whether a reasonable director would have taken steps 

to attend the directors’ meeting and to, together with the 

applicant, resolve to call a shareholders’ meeting in terms of 

section 61(3). The first respondents submitted that here too, the 

answer is ‘no’. 

[15] The first respondent submitted that the above two conclusions are 

fortified by the fact that there is no allegation by the applicant that he 

attended the directors’ meeting on 7 March 2022, or that he was 

intending to attend that directors’ meeting on 7 March 2022, and that 
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by not attending the directors’ meeting on 7 March 2022, or even 

confirming that she would be attending the meeting, she acted 

reasonably, as would be expected of a reasonable director under the 

same circumstances. Under the circumstances, the first respondent 

submitted that it cannot be said that the first respondent either 

neglected, or was negligent in the performance of, her duty to attend 

the directors’ meeting for the purpose of resolving to call a 

shareholders’ meeting in terms of section 61(3).  

[16]  On the issue of whether the first respondent was derelict as 

contemplated in section 71(3), the first respondent submitted that if 

‘derelict’ entails something more than just negligence, then obviously , 

given the above submissions on ‘neglect’ and/or ‘negligence’, the 

applicant’s case does not meet the test for dereliction of duty, and 

that the suggestion that the request for a directors’ meeting on 7 

March 2022 for some reason, still stands after 7 March 2022, on the basis 

that the parties could not reach each other in terms of the content of 

the memorandum of incorporation cannot be sustained for reasons 

stated above, that the issue of the removal of the first respondent  as a 

director of the second respondent had fallen away and ought to be 

formally revived, and that the date of the meeting had passed. 

[17] The first respondent therefore submits that she had acted adequately 

in the performance of the functions by seeking to resolve all issues 

between the parties in a manner not to jeopardize the project that the 

company has with Transnet, and that should it be that this Tribunal finds 

that the first respondent was negligent or derelict in the performance 

of her duties and functions, it is submitted that this Tribunal must 

exercise its discretion against the removal of the first respondent as a 

director, as she has acted in good faith and for a proper purpose, in 

the best interests of the company and with a degree of care skill and 

diligence that may reasonably be expected of a person carrying out 
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the same functions to the company as a director concerned and also 

having general knowledge, skill and experience of a director. 

 

Evaluation & Findings 

[18] The applicant seeks an order for the removal of the first respondent as 

a director of the second respondent, in terms of section 71(8)8, based 

on the grounds as stated in section 71(3)9, that the first respondent has 

been continuously derelict in not convening a directors meeting to call 

a shareholders meeting, and further that this continuous conduct is 

impeaching and frustrating shareholders’ rights. I have considered the 

case law submitted by both parties, particularly Spineco10, where the 

Tribunal considered the meaning of “derelict” as being a higher 

standard than that of ‘neglect’, and that being derelict means either 

deserting or abandoning, and having an element of being deliberate 

or purposeful or intentional about it, whereas on the other had ‘neglect 

‘was considered more an omission than an act. The respondent has 

cited Henochsberg11, where it was suggested that ‘derelict’ as 

contemplated in section 71(3)(b) requires “something more than 

negligence, at least recklessness or even intent”, consistent with the 

Spineco decision. Removal of the first respondent would be considered 

 
8 If a company has fewer than three directors- 

(a) Subsection (3) does not apply to the company 
(b) In any cirncmstances contemplated in subsection (3), any director or shareholder of the company may 

apply to the Companies tribunal, to make a determination contemplated in that subsection. 
9 (b)….has neglected, or been derelict in the performance of, the functions of director. 
10 Spineco Medical International International (Pty) Ltd and Another v Jancie Lilian Webb (CT 021NOV2014) 
11 Delport et al, henochsberg on the Companies Act 71 of 2008 p 278 
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appropriate, whether she is held to the standard of ‘neglect’, 

‘negligence’ or ‘derelict’ in the performance of her duties as director 

of the second respondent. I agree with the position of the courts where 

they have said that negligence would be sufficient for establishing 

dereliction of duty12. 

[19] The question to be answered therefore is whether the first respondent, 

has in fact neglected or been derelict (or negligent) in the 

performance of the functions of director. It would be remiss of me, or 

any person presiding over these proceedings, to focus on the one 

single event, in considering the conduct of the first respondent and 

determining whether she was negligent or derelict in the execution of 

her duties as a director of the second respondent. There has not been 

any divergent views by the parties herein, in the interpretation of the 

standards of directors as provided for in section 76(3) of the Act, and 

the submissions and analysis made thereto by the parties is accepted 

without repetition. The parties have further accepted that in assessing 

whether the first respondent has neglected of been derelict in her 

functions as a director, one has to consider whether she has acted in 

good faith, in the best interests of the company, and with the degree 

of care skill and diligence that may reasonably be expected of a 

person carrying out the same functions in relation to the company as 

those carried out by that director, and having the general knowledge, 

skill and experience of that director. It is common cause, and there has 

not been any contestation on the fact that the second respondent,  

Khato Civils Thenga Holdings JV, was established in the year 2018, for 

the sole purpose of pursuing a contract with Transnet, which contract 

was awarded to the JV on 28 February 2019. Khato Civils(Pty) Ltd  

 
12 Universiteit van Stellenbisch v Louw, JA, (Edms) Bpk en Andere 198293) SA 9 (C); Minister of Justice and 
Constitutional Development v X 2015 (1) SA 25 (SCA) 
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exited the  the partnership on 10 November 2020. On 29 March 2021, 

the applicant, acting on behalf of Amulet (Pty) Ltd entered into an 

agreement with Diphetogo Trading and Projects(Pty) Ltd, and later 

with the first respondent, and was appointed a director of the second 

respondent on the 3rd November 2021. None of the parties have given 

an account in terms of what transpired during the period between the 

3rd November until about the  February 2022, wherein the applicant 

sent a notice of a directors’ meeting to be held on 07 March 2022, 

wherein the objective was to pass a resolution to remove the first 

respondent as a director of Khato Civils Thenga Holdings JV, the 

second respondent. It is on the basis of the none attendance of the first 

respondent at the meeting that the applicant has applied to this 

Tribunal for the removal of the first respondent as a director of the 

second respondent, based on the fact that she has, due to her failure 

to attend a meeting of her removal, neglected or been derelict in her 

functions as a director of the second respondent. The first respondent 

has submitted that having become aware of this intended resolution, 

she requested that a meeting be held between the two directors; the 

applicant and herself, the purpose of such meeting being to find an 

amicable resolution to the disputes between the parties, including the 

issue of her proposed removal as a director, and the dispute relating to 

the relationship between Amulet Group (Pty) Ltd, the applicant’s 

company and a supposed shareholder in the second respondent, and 

the second respondent. It has been submitted that the directors’ 

meeting did in fact take place and the parties were able to find a way 

forward, which included the fact that the first respondent would 

remain a director of the second respondent, and that as a 

consequence thereof, there was no longer a need to proceed with the 

directors’ meeting, as proposed, on the 07th March 2022, seeing that 

the main objective of the meeting had already been superseded and 

resolved. This is further evidenced by the fact that the applicant 
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incorporated into the draft memorandum of Incorporation, which the 

parties agreed that the applicant’s attorneys prepare, that the first 

respondent would remain a director. 

[20] The preceding paragraph gives context and a complete picture of 

why: 

(a) firstly, did the applicant, barely three months after being 

appointed a director of a company that had been in operation 

since 2018, was proposing a directors’ meeting for the removal of 

the first respondent as a director; because there was a dispute 

between the first respondent and the applicant’s company, 

Amulet Group (Pty) Ltd; and 

(b) secondly, did the first respondent, in response to the call for a 

directors’ meeting wherein a resolution for her removal as a 

director would be sought, make an attempt to address the issues 

in dispute; to find an amicable solution in order to prevent the 

meeting of the 07th March from proceeding and possibly 

jeopardizing the entire Transnet project, for which the parties had 

come together, and for which the JV was established and 

accordingly registered. 

It is on the basis of this contextual analysis that I have considered the 

actions of the first respondent to be consistent with the directors’ 

fiduciary duties in terms of section 76(3) of the Act, in that her conduct 

prior to and after receipt of the notice of a directors’ meeting for a 

resolution to remove her as a director, was in the best interests of the 

second respondent. The meeting she requested, to reach an amicable 

solution to the dispute with the applicant, was necessary as it would 

take away the need to proceed with the directors’ meeting, as called 

in terms of the notice, and thereafter the shareholders’ meeting, which 

could have led to the loss of the contract. This is an important 

consideration, as the first respondent’s actions were not self-seeking, 
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but were to protect the best interest of the second respondent and 

ensure its continuity. I asked those representing the applicant why no 

reference was made to the Transnet contract in their submissions, and 

the impact of the outcome in favour of the removal of the first 

respondent ,on the project,  and the response was that this issue is 

’irrelevant’. I do not agree with the dismissal of such an important 

factor, I do not want to believe that the applicant was so set on the 

removal of the first respondent as a director of the second respondent, 

that he did not care if the Transnet contract was lost as a 

consequence thereof. The outcome of the meeting of the 04th March 

2022  is what was expected from directors’ acting in good faith, in the 

bests interests of the company and acting with the degree of care, skill 

and diligence that may reasonably be expected of a person/s 

carrying out the same functions in relation to the company as those 

carried out by that director/s, and having the general knowledge, skill 

and experience of that director. Although not a legal requirement, one 

would have expected that there would have been some evidence 

showing attempts by the applicant to resolve the issues with the first 

respondent in the three months preceding the issue of the notice, prior 

to formalising a notice for the removal, however, the applicant’s 

acquiescence to the request by the first respondent for a meeting to 

find a way forward, was consistent with a director who wanted to find 

the best possible solution for both parties and particularly, for the 

second respondent. The first respondent, despite Khato Civils’ exit of 

the partnership, carried on in pursuit of the success of the project until 

she brought the applicant into the company, and proceeded to do 

what was best to ensure successful execution and sustainability of the 

project and the company. 

[21] In the premises, I find that the first respondent displayed the standard 

as would be expected of a reasonable director in her position and 

under the same circumstances, and that at no point, in terms of the 
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submissions before me, was there any neglect or dereliction of duties 

by the first respondent, and further that her conduct was consistent 

with the directors’ fiduciary duties as provided for in section 76(3). I 

reject the arguments tabled by the applicant that none of the lawful 

demands for a directors’ meeting had been withdrawn, that is, despite 

the applicant and the first respondent finding a way forward, the 

notice for the meeting of the 07th still remained. I accept the argument 

by the first respondent that if that were the case, a new or ,at least, an 

amended notice in terms section 61(3) should have been issued with a 

new date, as the proposed date had already come and gone 

anyway. I believe that the need for such a meeting had fallen away 

by virtue of the successful outcome of the meeting to find a way 

forward. The applicant has not made out a case for the removal of the 

first respondent as a director of the second respondent on the basis of 

either ‘neglect’ or ‘dereliction’ in the performance of her functions as a 

director of the second respondent.  

[22] On the issue of the request for condonation for the late filing of the 

supplementary affidavit by the first respondent, I advise that I had 

directed the Tribunal’s Registrar to accept all documentary exchanges 

between the parties until both parties were in a position to attend a 

hearing. Therefore all filings of the parties have been accepted and 

considered herein. 
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ORDER 

The following order is therefore made: 

1. The application is dismissed. 

2. Costs are awarded to the first respondent on party and party scale. 

 

______________________________ 

B. Zulu 

Member: Companies Tribunal 

04 September 2022 


