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IN THE COMPANIES TRIBUNAL OF SOUTH AFRICA 

 

Case No: CT01068ADJ2022 

 

In the matter between: 

 

THE SHARKS ACADEMY FOUNDATION           APPLICANT 

 

and 

 

COMPANIES AND INTELLECTUAL PROPERTY  

COMMISSION (CIPC)       RESPONDENT                           

___________________________________________________________________ 

Presiding Member of the Companies Tribunal: ISHARA BODASING  

Date of Decision: 20 August 2022 

___________________________________________________________________ 

DECISION (Reasons and an Order) 

 

1. INTRODUCTION 

 

1.1. Applicant is The Sharks Academy Foundation, a non-profit organization with 

registration number 2020/041779/08, and its registered address at 43 Isaiah 

Ntshangase Road, Durban, KZN.  

 

1.2. Respondent is the Companies and Intellectual Property Commission (“CIPC), 

a juristic person established in terms of section 185(1) of the Companies Act 71 of 

2008 (“the Act”). 
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1.3. This is an application (presumably) in terms of Section 160 of the Act for a 

determination order:  

a. that Respondent’s decision to reject the proposed name change “The 

Sharks Foundation” be set aside, and  

b. that Respondent be directed to approve the said name change. 

 

1.4. The Founding Affidavit and affidavit in support of the application for default 

judgment were deposed to by Minal Patel, Applicant’s Director, duly authorised. 

 

2. BACKGROUND 

 

2.1. On 31 May 2022 Applicant applied to Respondent to change its name from “The 

Sharks Academy Foundation” to “The Sharks Foundation”. 

 

2.2. On the same day, Respondent wrote to Applicant that the name change was 

refused because the proposed name is confusingly similar to the existing 

names: 

a. Great White Shark Protection Foundation; and 

b. The Sharks Academy Foundation. 

 

2.3. On 06 June 2022 Applicant applied to this Tribunal for relief: that the proposed 

name change be approved. The application was served electronically on 

Respondent on 23 June 2022, which was acknowledged by Respondent. In 

terms of the Act, which requires service within five (5) days of filing1, Applicant 

was actually late by seven (7) days.   

 

2.4. In any event, Respondent did not file any opposing papers within twenty (20) 

business days2; therefore, on 01 August 2022 Applicant applied for default 

judgment. 

 

  

 
1 Companies Regulation 142(2) 
2 Companies Regulation 143(1) 
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3. ISSUES 

 

The main issue to be determined is whether or not Applicant’s proposed name change 

falls short of the requirements in terms of Section 11(2) of the Act.  

 

4. APPLICABLE LAW 

 

4.1 Section 11 of the Act provides as follows: “11. Criteria for names of 

companies. —  

(1)  .... 

(2) The name of a company must— (a) not be the same as—  

(i)  the name of another company, domesticated company, registered external 

company, close corporation or co-operative;  

...  

(b) not be confusingly similar to a name, trademark, mark, word or expression 

contemplated in paragraph (a) unless—  

(i)  in the case of names referred to in paragraph (a) (i), each company bearing 

any such similar name is a member of the same group of companies; … 

 (c) not falsely imply or suggest, or be such as would reasonably mislead a 

person to believe incorrectly, that the company—  

(i) is part of, or associated with, any other person or entity;” 

 

4.2 Section 12 of the Act is entitled: Reservation of name and defensive names, 

and provides: 

(1) A person may reserve one or more names to be used at a later time, either 

for a newly incorporated company, or as an amendment to the name of an 

existing company [my emphasis], by filing an application together with the 

prescribed fee. 

 

(2) The Commission must reserve each name as applied for in the name of the 

applicant, unless -  

(a) the applicant is prohibited, in terms of section 11(2)(a), from using the name 

as applied for; or  

(b) the name as applied for is already reserved in terms of this section.  
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 (3) If, upon reserving a name in terms of subsection (2), there are reasonable 

grounds for considering that the name may be inconsistent with the 

requirements of-  

 (a) section 11(2)(b) or (c)-  

 (i) the Commission, by written notice, may require the applicant to 

serve a copy of the application and name reservation on any 

particular person, or class of persons, named in the notice, on the 

grounds that the person or persons may have an interest in the 

use of the name that has been reserved for the applicant; and   

 (ii) any person to whom a notice is required to be given in terms of 

subparagraph (i) may apply to the Companies Tribunal for a 

determination and order in terms of section 160; or   

  

4.3  Section 160 of the Act deals with disputes concerning reservation or 

registration of company names and enunciates the jurisdiction of the Companies 

Tribunal as follows: 

(1) A person to whom a notice is delivered in terms of this Act with respect to an 

application for reservation of a name, registration of a defensive name, 

application to transfer the reservation of a name or the registration of a 

defensive name, or the registration of a company’s name, or any other 

person with an interest in the name of a company, may apply to the 

Companies Tribunal in the prescribed manner and form for a determination 

whether the name, or the reservation, registration or use of the name, 

or the transfer of any such reservation or registration of a name, 

satisfies the requirements of this Act. 

 

(2) An application in terms of subsection (1) may be made— (a) within three 

months after the date of a notice contemplated in subsection (1), if the 

applicant received such a notice; or (b) on good cause shown at any time 

after the date of the reservation or registration of the name that is the subject 

of the application, in any other case. 

 

(3) After considering an application made in terms of subsection (1), and any 
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submissions by the applicant and any other person with an interest in the 

name or proposed name that is the subject of the application, the Companies 

Tribunal –: 

 (a) must make a determination whether that name, or the reservation, 

registration or use of the name, or the transfer of the reservation or 

registration of the name, satisfies the requirements of this Act; and  

(b) may make an administrative order directing- 

(i) the Commission to 

(aa) reserve a contested name, or register a particular defensive name 

that had been contested, for the applicant;  

(bb) register a name or amended name that had been contested as the 

name of a company;  

(cc) cancel the reservation of a name, or the registration of a defensive 

name; or  

(dd) transfer, or cancel the transfer of, the reservation of a name, or the 

registration of a defensive name; or 

(ii) a company to choose a new name, and to file a notice of an amendment 

to its Memorandum of Incorporation, within a period and on any conditions that 

the Tribunal considers just, equitable and expedient in the circumstances, 

including a condition exempting the company from the requirement to pay the 

prescribed fee for filing the notice of amendment contemplated in this 

paragraph.” 

 

5. EVALUATION 

 

5.1 I am satisfied that there was proper service in the Respondent, and that the 

matter can be adjudicated on a default basis. 

 

5.2 Section 11(2)(b)(i) of the Act states that the name of a company must not be 

confusingly similar to a name, trademark, mark, word or expression, unless 

each company bearing any such similar name is a member of the same group 

of companies. 

 

5.3 Applicant rightly points out that the latter name listed in Respondent’s COR9.5 
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letter is in fact the Applicant. Insofar as the first name listed therein is 

concerned, Applicant argues that there will be no reasonable confusion 

because: 

a. The Sharks (Academy) Foundation is well known nationally through its 

association with eh Sharks Rugby team; and 

b. The Great White Shar Protection Foundation is obviously an 

organisation concerned with the conservation of the great white shark 

species of fish. 

 

5.4 On the evidence at hand Applicant has shown that its name does not falsely 

imply, nor could reasonably mislead a person to believe incorrectly, that its 

business is part of, or associated with The Great White Shar Protection 

Foundation. 

 

6. FINDINGS 

 

6.1 In light of the above, I find that Respondent erred in rejecting Applicant’s name 

change to “The Sharks Foundation” for its use. 

 

7. ORDER 

 

7.1  The application for an order to set aside Respondent’s decision is granted in 

that Respondent can change Applicant’s name to “The Sharks Foundation” for its use. 

 

7.2 Respondent is directed to furnish Applicant with a notice of the name change 

within twenty (20) business days from the date of this order. 

 

 

 

ADV. ISHARA BODASING 

 

 


