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DECISION (Reasons and Order)  

Presiding Member of the Tribunal:    Lucia Glass 

This is an application for the removal of a Co-Director from the Company, Kleinberg 

Accommodation (Pty) Ltd. 

INTRODUCTION 

1. Neither the Applicant nor the Respondent were legally represented in this matter. 

2. In the Applicant’s Founding Affidavit, the Applicant applies for an order removing 

the Respondent as Director of the Company, Kleinberg Accommodation (Pty) Ltd 

Registration No 22016/125821/07  (“the Company”), in terms of Section 71(8) of the 

Companies Act 71 of 2008 (“the Act).  

3. The applicant’s case revolves around the respondent’s breaching his fiduciary 

duties in respect of his loan accounts with the company and that the respondent failed 

to disclose to the applicant as to how the original loan for the purchase price of the 

company had been made up and from which sources he obtained the amounts that 

he deposited into the company.   

4. The applicant does not refer to any section of the Companies act on which her case 

is based, against the Respondent, but alleges that he breached his fiduciary duties by 

“loading his loan account with the company” and paying personal debtors from the 

“capital” of the company. She does not attach any of the Company’s Financials for any 



of the years she claims that the Respondent “loaded the loan accounts” or used 

company capital by paying his personal account and personal debts.  

5. Further the applicant avers that the working relationship between the two directors 

starting taking strain when cash flow lessened during COVID and when their major 

client’s project ended.  

6. The applicant avers that a meeting was called in December 2020 with the 

Respondent and his sister, Gail where the Respondents salary was cut. The 

Respondent avers that the meeting was called in respect of “the request for 

agreements pertaining to the loan accounts”. 

7. The applicant alleges that there were many unauthorised deductions from the 

business accounts, inter alia the Respondent’s payments to Josephson, from his loan 

account. She avers and I quote “not only is this blatant theft of Kleinberg 

Accommodation money but this conduct is also completely grossly negligent … that 

paying for his personal debts from company funds… is illegal”. 

 In response to the Applicant’s allegations, the Respondent in his Answering 

Affidavit makes the following averments 

8. The respondent denies all the allegations and furthermore avers that the allegations 

are not substantiated.  

9. The Respondent, submits that an initial amount of R5 700 000 was paid by his family 

trust into the Company.  Thereafter he put in large sums of money to sustain the 

business in order to establish the business, which established a loan account.  

10 He alleges that the Applicant never injected any money into the company and never 

established a credit loan account.  

11. He avers that the applicant had a monthly package of R960,000 pm and was to 

work on a full time basis in respect of the Company.  

12. He avers that the applicant unlawfully opened a bank account called “Kleinberg 

Curator Account” at standard Bank and told clients to deposit money therein.  

 



The Facts. 

13. It is common cause, that the Respondent injected money into the business over 5 

million rand, and established a healthy loan account from the outset, and that the 

applicant did not inject a cent into the business and had a negative loan account. 

 The Issues   

14. According to the Applicant the Respondent used working capital to settle personal 

debts inter alia an amount of R965000 owed to D Josephson, as paid from a loan 

supplied by Business partners.  The Respondent alleges that these monies were paid 

from his loan account which was always in substantial credit, (that he originally loaned 

the Company over five million rand) and the Applicant did not put a cent into the 

company. The applicant   alleges that the respondent did not disclose the sources of 

the loans which were paid by him to the company, to which the Respondent avers that 

he is not obliged to disclose the sources other than that he raised the money and that 

it came from him.  

 Evaluation 

15. The Applicant does not refer to any law, or any section of the Companies Act on 

which she bases her allegations. 

16. Furthermore, none of the allegations in respect of  transactions which she alleges 

that the respondent acted fraudulently or that he breached his fiduciary duties,  were 

proved via financial accounts of the company, original documentation nor did she call 

an expert accountant’s evidence to explain the transactions she refers to as fraudulent 

or breaching his fiduciary duties. Especially because the applicant has scant 

knowledge of Company accounting and in particular company loan accounts. Her 

evidence that the respondent acted fraudulently and contrary to his fiduciary duties 

regarding the transfers of funding to the company and by the company in terms of loan 

accounts  does not prove these to be irregular in terms of Company accounting.    

 17. The Applicant does not attach to her affidavit the Company’s Memorandum of 

Incorporation or any other written instrument directing how the company is to be 

managed in order to prove her case. This is conspicuously absent. Therefor I am to 

approach this matter in terms of the Act.  



18. It is my view that, because the applicant did not refer to any sections of the Act in 

terms of her allegations against the Respondent nor how he breached his “fiduciary 

duties”, the responded did not know what case he was to meet. The Respondent 

nevertheless handed up annexures “A” and “B” being the financials in which he 

explained his loan accounts in the Financials of two companies. He explained that he 

had initially loaned the company over five million rand, which stood to his credit in his 

loan account.    

19. It is my observation that there is clearly a loss of trust and a breakdown of the 

relationship between the two Directors and this was perhaps initially triggered, by the 

lack of income to the company, due to COVID 19  pandemic  lockdowns, which  

initiated  rightsizing of the expenditure of the company, and in particular, of the 

applicant’s salary.   The Respondent during this time, allegedly, drew money against 

his loan accounts which were over 5 million rand.  It is my humble belief that the 

applicant’s knowledge of “loan accounts” and accounting processes, in general leaves 

much to be desired.  

20. The Respondent had no cause to prove his sources of his funding to the company 

other than that the loan account amounts came from the Respondent, which was not 

disputed.  

21. The applicant had no understanding of loan accounts in specific that a percentage 

of the funding supplied by the respondent to the company can be recorded as a “loan” 

ie loan account (credit) and that a director can use capital from this loan account in 

order to pay for personal expenses.   The applicant did not understand nor disprove 

that   payments were re-paying the respondent and decreasing the loan account credit 

towards him.  

 Legal framework 

22. The Applicant applies for an order for the removal of his co-Director in terms of 

Section 71. 8 of the Act, Removal of Directors, which gives the Tribunal jurisdiction to 

make an order for removal of a Director when there are only two directors in a 

Company. In order for the Tribunal to make a determination contemplated in Section 

71 (3) of the Act, the Tribunal is to establish whether the Applicant has proved that the 



Respondent fell foul, of Section 71(3) (b) of the Act in that he has neglected, or been 

derelict in the performance of, the functions of a director. 

23. In order to determine whether the Respondent was negligent or derelict in the 

performance of the functions of a Director, the Tribunal is to determine whether the 

Applicant has proved that the Respondent was negligent in terms of Section 76(3) of 

the Act which prescribes the standard of conduct of a Director, who,  must exercise 

the power and perform the functions of a Director, in good faith and for a proper 

purpose; in the best interests of the company and with the degree of care, skill and 

diligence that may reasonably be expected of a person carrying out the same functions 

in relation to the company as those carried out by that Director; and having the general 

knowledge, skill and experience of that Director.  

24. In order to establish whether the Respondent performed his functions of a Director 

with the degree of care, skill and diligence that may reasonably be expected of a 

person, having the general knowledge, skill and experience of that director, in terms 

of Section 76(3)(c), the Tribunal is to apply the Objective test.. 

25. The objective test asks the following; “would a reasonable person in the position 

of the Respondent foresee the possibility of his action causing damage to the company 

and would a reasonable person have taken steps to guard against the possibility of 

harm?”  

26. In other words, the question would be; “what would another Director of ordinary 

prudence have done in the same situation as the Respondent, with the Respondent’s 

knowledge, skill and diligence?” 

27. In terms of the Objective test as outlined above, it has to be established whether 

another person in the Respondent’s shoes, would have drawn against his loan account 

at a time when the company was suffering from a lack of income due to the 

repercussions of COVID 19 Pandemic, and South African lockdowns of various 

businesses especially the hospitality industry.  

28. This standard does not exist independently of other circumstances. The Standard 

of conduct expected from directors extends beyond the common law duty of directors 

by compelling them to act honestly, in good faith and in a manner they reasonably 

believe to be in the best interest of and for the benefit of their companies.  



29. Section 76(3) of the Act states that a director of a company, when acting in that 

capacity, must exercise the powers and perform the functions of a director in good 

faith and for a proper purpose, in the best interest of the company and with the degree 

of care, skill and diligence that may reasonable be expect of a person carrying out the 

same, functions in relation to the company as carried out by that director, and having 

the general knowledge, skill and experience of that director. 

30. Such reasonable behaviour will differ from case to case and will be considered, 

having regard to the peculiar circumstances of the issues facing a particular director.  

As in all cases involving negligence, the test is essentially, an objective one, in that it 

postulates the standard of conduct of the notionally reasonable director.  Specifically, 

in section 77(9) of the Act, a court may relieve a director from any liability if a court 

considers it just if it appears that the director, having regard to all of the circumstances 

of the case, including those connected with the appointment of the director, it would 

be fair to excuse the director. 

31. The gist of the reasonable man Objective test, is that it does not consider the 

Respondent’s state of mind at the time he was committing his act of negligence. Unlike 

the Subjective test where the intention (mind) of the person is to be established the 

Objective test is to be applied to the Respondent.   

 Conclusion  

32. It is my view, that the applicant does not refer to a Section in the Companies Act 

where and on which she basis her case of removal of director of the respondent. 

33.  The applicant does not prove a case of negligence against the Respondent in 

terms of the companies act.  However if I have to consider that it was perhaps 

negligent of the Respondent to have drawn funds during a time when the company did 

not have sufficient capital, (which the applicant does not aver nor prove) may have 

been negligent, then and after contemplating the circumstances in which the 

Respondent found himself, that to draw against his loan account, during a time that 

the company felt the financial losses during COVID, he acted in good faith 

34. In the circumstances it is my view that the Respondent exercised the power and 

performed the functions of a director, in good faith and for a proper purpose; in the 

best interests of the company and with the degree of care, skill and diligence that may 



reasonably be expected of a person carrying out the same functions in relation to the 

company as those carried out by that director; and having the general knowledge, skill 

and experience of that director.  

35. In this application, based on the conspectus of the evidence before me, I am 

constrained to find that the Applicant has not made out a case for the finding of the 

conduct of the Respondent, amounting to negligent behaviour or fraudulent behaviour 

by the Respondent within the meaning of Section 76 (3) (c) and Section 71(8) for the 

removal of the Respondent as Director. 

36. In summary, I am unable to find that the Applicant has made out a case for the 

Removal of the Respondent as a Director of the Company. 

Order; 

In the circumstance, I issue the following order; 

The Application is dismissed. 

No order as to costs. 

 

    _______________________________ 

    LUCIA GLASS  

   (MEMBER OF COMPANIES TRIBUNAL OF SOUTH AFRICA) 

    Dated this 2nd August 2022 

 


