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IN THE COMPANIES TRIBUNAL OF SOUTH AFRICA 

 

Case No: CT00922ADJ2022  

 

In the matter between: 

 

The Independent Institute of Education 
(Pty) Ltd 

Applicant 

 

v 

   

IIE Varsity College (Pty) Ltd 

and 

 

Commissioner of the Companies and Intellectual 

Property Commission 

 

  

First respondent 

 

 

 

Second respondent 

 

Presiding Member of the Tribunal : PA Delport  

Date of Decision    : 3 May 2022 
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INTRODUCTION 

 

[1] The applicant applies for a default order because the name of the first respondent 

does not comply with section 11(2)(a)(iii) and/or (b) and/or (c)(1) of the Companies 

Act 71 of 2008 (“Companies Act” / “Act”). 

 

[2]  Regulations 142 and 153 of the Companies Act (GNR 351 of 26 April 2011) 

(“Companies Act regulations” / “regulations”) inter alia regulate an application to the 

Companies Tribunal (“Tribunal’) as well as the application for a default order under 

certain circumstances. 

 

[3]   The jurisdiction of the Tribunal in this matter is as determined in section 160 of the 

Companies Act. 

 

[4] The facts and the law in this application are very similar to previous applications and 

the basic template in those application will be applied mutatis mutandis. 

 

 

BACKGROUND 

 

[5]  The applicant is the The Independent Institute of Education (Pty) Ltd 

(1987/004754/07), a company as defined in section 1 of the Companies Act. 

 

[6]  The first respondent is IIE Varsity College (Pty) Ltd (2019/518526/07), a company 

incorporated in 2019 in terms of the Companies Act. 

 

[7] The second respondent is the Commissioner of the Companies and Intellectual 

Property Commission (N.O.), established in terms of section 185 of the Companies 

Act, with the objectives and duties as in sections 186 and 187. 

 

[8]  The initial application (CTR 142) is brought by Darren Stevens, a senior legal advisor 

of ADvTECH, of which the applicant is a wholly owned subsidiary, who has the 
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authority to act for and on behalf of the applicant in terms of section 66 of the 

Companies Act under authority from the board of the applicant by way of a section 

74 resolution dated 20 October 2021.  

 

[9] The application for the default order (CTR 145) is brought by Shane Peter Moore of 

Moore Attorney Inc, who is also duly authorised in terms of the resolution of the 

board referred to above to act for and on behalf of the applicant to institute 

proceedings and also to make the affidavit on behalf of the applicant.  

 

[10] The applicant is the registered owner of the trade mark “Varsity College” in various 

categories as per para 11 of the supporting affidavit, but with the various categories 

numbered as “10.1 et seq. It is also the registered owner of the combination of letters 

“IIE” (ostensibly derived from “Independent Institute of Education”) as per para 11 

referred to above. 

 

[11] The applicant (or its attorneys) became aware of the company name of the first 

respondent in May 2021. 

 

[12] The applicant contacted the first respondent through various means and the latter, 

apparently, agreed to change its name from “IIE Varsity College”.  

 

[13] This did not happen by 7 July 2021 and the applicant applied to the Companies 

Tribunal for relief on 25 January 2022 as indicated on the CTR 142. 

 

[14]  A copy of the CTR 142 and supporting affidavit as lodged with the Companies 

Tribunal was served by the sheriff of the High Court on 28 January 2022 “by affixing 

to the principal door” at the address of the first respondent as indicated in the CIPC 

records, which is within the 5 business days as prescribed by regulation 142(3) and 

in a manner allowed in terms of Table CR 3 of Schedule 3 of the regulations. 
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[15] The applicant's application was also sent to the second respondent via email to 

corporatelegalservices@cipc.co.za on 31 January 2022. The second respondent did 

not take part in these proceedings 

 

[16]  There was no reaction by the first respondent to the notices/correspondence and/or 

service within the 20 business days as prescribed in respect of service in regulation 

143 and hence the application for a default order in terms of regulation 153 on CTR 

145.  

 

[17] The applicant contends that the name of the first respondent does not comply with 

section 11(2)(a)(iii) and/or (b) and/or (c)(1) of the Companies Act. The relief sought 

by the applicant in the CTR 142 and supporting affidavit is: 

  “1. directing the Respondent to change its name to one which does not incorporate 

the trade marks IIE or VARSITY COLLEGE, or any other trade mark/word that is 

confusingly or deceptively similar thereto;  

 

 2. in the event that the Respondent fails to comply with the order set out in 

paragraph 1 above within 3 months from date of the order, directing the Companies 

Register, in terms of Section 160(3)(b)(ii) read with Section 142 of the Act, to change 

the name of the Respondent to an alternative name not incorporating or confusingly 

similar to the Applicant’s IIE or VARSITY COLLEGE trade marks; and  

 

 3. granting the Applicant further and/or alternative relief.”  

 

 

ISSUES and APPLICABLE LAW 

 

[18] Section 160, which determines the jurisdiction of the Companies Tribunal, provides, 

as far as it is relevant for the present matter, as follows: 

“160. Disputes concerning reservation or registration of company names.—(1) 

A person to whom a notice is delivered in terms of this Act with respect to an 

application for reservation of a name, registration of a defensive name, application to 

transfer the reservation of a name or the registration of a defensive name, or the 
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registration of a company’s name, or any other person with an interest in the name of 

a company, may apply to the Companies Tribunal in the prescribed manner and form 

for a determination whether the name, or the  reservation, registration or use of the 

name, or the  transfer of any such reservation or registration of a name, satisfies the 

requirements of this Act. 

(2) An application in terms of subsection (1) may be made— 

(a) ... 

(b) on good cause shown at any time after the date of the reservation or 

registration of the name that is the subject of the application, in any other 

case. 

(3) After considering an application made in terms of subsection (1), and any 

submissions by the applicant and any other person with an interest in the name or 

proposed name that is the subject of the application, the Companies Tribunal— 

(a) must make a determination whether that name … satisfies the requirements 

of this Act; and 

(b) may make an administrative order directing— 

 

(i) the Commission to— 

 

(aa) reserve a contested name, or register a particular defensive name that 

had been contested, for the applicant; 

… or 

 (ii) a company to choose a new name, and to file a notice of an 

amendment to its Memorandum of Incorporation, within a period and on any 

conditions that the Tribunal considers just, equitable and expedient in the 

circumstances, including a condition exempting the company from the 

requirement to pay the prescribed fee for filing the notice of amendment 

contemplated in this paragraph.” 

 

[19]  The relevant provisions of section 11 provide: 

 

“(2)  The name of a company must— 
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  (a) not be the same as— 

 (i) the name of another company, domesticated company, registered 

external company, close corporation or co-operative; 

 (ii) a name registered for the use of a person, other than the company 

itself or a person controlling the company, as a defensive name in terms of 

section 12 (9), as a business name in terms of the Business Names Act, 1960 

(Act No. 27 of 1960), unless the registered user of that defensive name or 

business name has executed the necessary documents to transfer the 

registration in favour of the company; 

 (iii) a registered trade mark belonging to a person other than the company, 

or a mark in respect of which an application has been filed in the Republic for 

registration as a trade mark or a well-known trade mark as contemplated in 

section 35 of the Trade Marks Act, 1993 (Act No. 194 of 1993), unless the 

registered owner of that mark has consented in writing to the use of the mark 

as the name of the company; or 

 (iv) a mark, word or expression the use of which is restricted or protected 

in terms of the Merchandise Marks Act, 1941 (Act No. 17 of 1941), except to 

the extent permitted by or in terms of that Act; 

  

(b) not be confusingly similar to a name, trade mark, mark, word or 

expression contemplated in paragraph (a) … 

 

(c) not falsely imply or suggest, or be such as would reasonably mislead a 

person to believe incorrectly, that the company— 

 (i) is part of, or associated with, any other person or entity; 

…” (Emphasis is mine). 

 

 

EVALUATION 

 

[20] Section 160, as referred to above, also provides: 

“(2) An application in terms of subsection (1) may be made— 
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… 

(b) on good cause shown at any time after the date of the reservation or 

registration of the name that is the subject of the application, in any other 

case.” 

 

[21] The application may be brought by a “...person with an interest in the name of a 

company...” As the registered owner of the trade mark/s “IIE” and “Varsity College”, 

the applicant clearly has an interest in the name of the first respondent. 

 

[22]  In The Highly Nutritious Food Company (Pty) Ltd v The Companies Tribunal and 

Others (91718/2016) [2017] ZAGPJHC ( 22 September 2017) the Court said at para 

18 that “[t]he section requires the applicant to furnish a reasonable explanation as to 

why the application should be entertained by the Tribunal. It does not require an 

explanation only as to the delay in bringing the application... [and] the Tribunal was 

obliged to look at the whole matter including the merits to determine whether it was 

in the interests of justice to entertain the application.” 

 

[23] “Good cause” therefore has two elements, namely the merits of the case as well as 

an “explanation ... as to the delay in bringing the application.”  

 

[24] In respect of the delay in the bringing of the application section 160 also protects the 

interests of the companies so registered and those of its creditors and the possible 

prejudice to be suffered either by the respondent/s and/or the creditors of the 

respondent/s, if there is an order to change its name, must be taken into account: 

The Highly Nutritious Food Company (Pty) Ltd case supra para 20.  

 

[25] The first respondent commenced business on 24 October 2019 and the application 

by the applicant was on 25 January 2022.  The applicant became aware of the name 

of the first respondent in May 2021 and application was brought some seven months 

after that date. This period cannot, per se, be seen as unreasonable and prejudicial 

to the first respondent. Whether the delay from registration of the first respondent 

was prejudicial to the first respondent cannot be determined without evidence from 
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the first respondent whether it was in business and the extent of that business, and 

the first respondent failed to respond: see also Highly Nutritious Food Company (Pty) 

Ltd v Eat Right Catering Services (Pty) Ltd and Another (CT014Apr2016) [2017] 

COMPTRI 101 (24 November 2017) in respect of the delay in bringing an 

application. 

 

[26]  The applicant has prima facie complied with the The Highly Nutritious Food 

Company (Pty) Ltd case supra “good cause” test in respect of the merits and on the 

evidence it cannot be judged that the delay in bringing the application was 

(unreasonable and) prejudicial to the first respondent. 

 

[27] I am satisfied that the notice to the first respondent was adequately served 

(regulation 153(2)(b)).  

 

[28] An allegation of facts set out in an initiating document that is not specifically denied 

or admitted in an answer must be regarded as having been admitted: regulation 

143(4). 

 

[29] The first respondent did not respond, and even if its recalcitrance is seen as a denial, 

“bald” denials will, as was been pointed out in National Director of Public 

Prosecutions v Zuma 2009 (2) SA 277 (SCA), not be sufficient (see also Colyn v 

Tiger Food Industries Ltd t/a Meadow Feed Mills (Cape) 2003 (6) SA 1 (SCA), Lodhi 

2 Properties Investments CC v Bondev Developments (Pty) Ltd 2007 (6) SA 87 

(SCA) and Ragavan v Kal Tire Mining Services SA (Pty) Ltd 2019 JDR 1739 (GP) in 

respect of default judgments).  

 

[30] The Tribunal is nevertheless required to consider the matter and as to the merits of 

the application. 

 

[31] The first respondent chose not to defend the complaint, which is unfortunate in 

evaluating the merits. 
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[32] In granting a default order it is critical to take the rights of the first respondent into 

account and to ensure that justice is done to all the parties. 

 

[33] It is taken into account, by logical inference, that the name of the first respondent 

was actually approved by the second respondent (see section 14 of the Act). 

 

[34] The question is whether the name of the respondent is the “same” as that of the 

trade mark of the applicant. “Same” has been interpreted as it must be identical 

rather than “similar to”: See eg Williams v Janse van Rensburg (3) 1989 (4) SA 884 

(C); Century City Apartments Property Services CC and Another v Century City 

Property Owners Association [2010] 2 All SA 1 (SCA), but also Global Vitality 

Incorporated v Enzyme Process Africa (Pty) Limited and Others (20884/2013) [2015] 

ZAWCHC 111 (21 August 2015).  

 

[35] The applicant is the registered owner of “IIE” and Varsity College”, but apparently not 

“IIE Varsity College” so the name of the first respondent cannot be said to be the  

“same” as that of the first respondent and section 11(2)(a)(iii) is therefore not 

applicable.  

 

[36] However, section 11(2)(b) and/or (c)(1) of the Companies Act may also apply.  

 

[37] The elements of section 11(2)(b) are, on various grounds, different from that of 

section 11(2)(c) and it has a different application. However, in Lucky Star Ltd v Lucky 

Brands (Pty) Ltd and Others (164/2015) [2016] ZASCA 77 (27 May 2016) para 15 

the Supreme Court of Appeal said that the same test, as applicable in respect of 

trade mark infringement (ie confusion), is applicable to both section 11(2)(b) and 

section 11(2)(c) of the Companies Act. 

 

[38] There are many decisions, also under trade mark and unfair competition law to 

interpret “confusion” and only the following, which is representative of the general 

application/interpretation, is highlighted: 
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 “Mere similarity is also not sufficient, it must be confusingly so. As to the 

requirement for confusingly similar, the test, as in the case of passing-off, 

should be: ‘. . . a reasonable likelihood that ordinary members of the public, 

or a substantial section thereof, may be confused or deceived into believing 

that the goods or merchandise of the former are the goods or merchandise 

of the latter or are connected therewith. Whether there is such a reasonable 

likelihood of confusion or deception is a question of fact to be determined in 

the light of the particular circumstances of the case”: Adidas AG and Another 

v Pepkor Retail Limited (187/12) [2013] ZASCA 3 (28 February 2013) para 

28. 

 

[39] The existing law in respect of “confusion” in respect of trade marks was recently 

summarised in Koni Multinational Brands (Pty) Ltd v Beiersdorf AG (553/19) [2021] 

ZASCA 24 (19 March 2021) and will not be repeated here. What is however relevant 

is that, albeit in a minority judgment by Makgoka JA, the decision whether there is 

confusion is based on the facts of every particular case, and as pointed out by 

commentators, is highly subjective. The effect is therefore that precedent is of little or 

no help. 

 

[40] The name of the first respondent that combines two trade marks of the first 

respondent would, on balance, increase the possibility of confusion rather than 

reduce it and would “...reasonably mislead a person to believe incorrectly, that the 

company— 

 (i) is part of, or associated with, any other person or entity...” 

 

FINDING  

 

[41] The  name of the first respondent does not, as averred by the applicant, comply with 

section 11(2)(b) and (2)(c)(1) of the Companies Act.  

 



 

 

 

11 

[42] The first respondent is to file a notice of an amendment of its Memorandum of 

Incorporation within 60 days of the date of this order to change its name to exclude 

the words/letters “IIE” and/or “Varsity College”. 

 

[43] If the first respondent does not comply with the order as in para 42 above, the 

second respondent is directed, in terms of section 160(3)(b)(ii) read with sections 

11(3)(a) and 14(2) of the Companies Act, to record the first respondent’s registration 

number followed by “(Pty) Ltd (South Africa)”, as the first respondent’s interim 

company name on the companies register.  Due to the fact that such an action will 

have the effect that the first respondent will, for all intents and purposes, be unable 

to continue to operate due to statutory prescripts, such an action by the second 

respondent should be preceded by adequate notice. 

 

[44] There is no order as to costs. 

 

 

SIGNATURE 

 

 

PA DELPORT 

COMPANIES TRIBUNAL: MEMBER 

 

 

 

 


