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IN THE COMPANIES TRIBUNAL OF THE REUBLIC OF SOUTH AFRICA 

("The Tribunal") 

        CASE NO. CT00865ADJ2021  

In the matter between: 

ABSA BANK LIMITED      Applicant 

AND 

ABS GROUP (PTY) LTD      Respondent  

__________________________________________________________________________ 

    DECISION 

___________________________________________________________________________ 

 INTRODUCTION: 

[1] The applicant is Absa Bank Limited, a company duly registered in terms of the 

 company laws of the Republic of South Africa, with registration number 

 1986/004794/06, with its principal place of business situated at 7th Floor, Absa 

 Towers West, 15 Troye Street, Johannesburg, Gauteng, 20001. 

 [2] The  respondent is Abs Group (Pty) Ltd, a company  registered in terms of the 

 company laws of the Republic of South Africa, with  registration number 

 
1 Annexure 4  - Disclosure certificate dated 05 August 2021 
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 2021/435305/07, having its registered address at 34 Eloff Street, Corner Eloff and 

 Fredericks Street, Gauteng, 20002.    

[3] This is an application for a default order, in terms of S.160 of the Companies Act  

 ( 'the Act'), read with Regulation 153, that the  respondent;  Abs Group (Pty) Ltd, 

 does not satisfy the requirements of section 11 of the Act and that the 

 respondent be directed to change its company name to one which does not 

 incorporate the applicant's registered trade marks and parent company Absa Group, 

 being "ABSA" or "ABSA GROUP", or any other trade mark or word that is 

 confusingly and/or deceptively similar to the applicant's registered trade marks, 

 being "ABS" or "ABS Group", and that the respondent be ordered to file a notice of 

 amendment of its Memorandum of Incorporation; and an order as to costs. 

 APPLICANT'S SUBMISSIONS   

[4] The application for relief,  in the form CTR142  with the accompanying affidavit by 

 Lushaan Cassim, was  filed by the applicant's attorneys, Dentons South Africa, duly 

 authorised3, with the Tribunal on 18 November 2021, and Mandla Zibi from the 

 Registry Office issued the date stamped CTR142 and case number  allocation4. On the 

 same date, the applicant served the company name objection on  the respondent by 

 electronic mail. I accept that the application was adequately served upon the 

 respondent by electronic mail, particularly because the applicant had previously 

 
2 Annexure 6- COR 15.1A memorandum of Incorporation  dated 09 June 2021 
3 Annexure 1- Letter of authority in favour of Dentons S.A. 
4 Annexure 2- Email from Mr. Zibi with duly stamped CTR142 
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 communicated with the respondent on the same email address, and received 

 responses from the respondent5.   

[5] The respondent did not file an answer within the stipulated 20 business days as 

 required in terms of regulation 1436, which 20 days expired on 17 December 2021. 

 The applicant has submitted that on or about 09 June 2021, the applicant's attorneys 

 prepared and emailed a letter of demand and a letter of undertaking in terms of 

 section 160 of the Act, demanding the respondent to enter a company name change. 

 On or about 09 June 2021, the respondent's incorporator and sole director Mr. 

 Goodenough Thembinkosi Gcabashe entered a response which reads:" Afternoon 

 Patel, Your email is well received and we are attending to the matter attached, 

 Regards". Further follow-up correspondence took place, as the applicant's attorneys 

 sought to get clarity when the company name change would be effected. At one 

 time, the attorneys called Mr. Gcabashe at Amaqhawe Business Solutions, wherein 

 he is a director. A message was left with the staff at Amaqhawe Business Solutions 

 for Mr. Gcabashe to call the attorneys back. The attorneys caused a final letter of 

 demand to be delivered to the respondent by email on 01 July 20217.  The applicant 

 now seeks default judgment against the respondent as stated above.  

[6] The applicant has argued that the word ABS is the salient and striking feature of the 

 respondent's company name and of the applicant's company name and trade marks, 

 and that the adoption of the word GROUP into the respondent's name does nothing 

 
5 Annexure 3- electronic email with delivery receipts 
6 "Within 20 business days after being served with a complaint referral, or an application, that has been filed 
with the Tribunal, a respondent who wishes to oppose the complaint or application must- 
 (a) serve a copy of an Answer on the initiating party; and  
 (b) file the answer with proof of service." 
7 Annexures 4 to 10- various correspondence between the applicant and the respondent 
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 to distinguish the respondent's name. The applicant is of the view that the 

 respondent's company is prejudicial to the applicant's registered ABSA trade marks, 

 parent company Absa Group and overall brand. The applicant has provided an 

 extract from a decision by member Khashane La M. Manamela (CT00875/ADJ/2021) 

 in the case of Comair against KULULA Holdings where he states: "Comair's case is 

 premised on the provisions of sections 11(2)(b) and 11(2)(c) of the Companies Act, 

 cited above. It is argued that in this regard, apart from the substantial material 

 replicated above,6 that the inclusion of the word "HOLDINGS" in the first 

 respondent's name ,"KULULA HOLDINGS", does not assist the first respondent to fend 

 off the objection against its name. This is due to the word "HOLDINGS" being 

 considered to be purely descriptive and not serving to adequately distinguish the first 

 respondent's name from Comair's trade mark".  The applicant argues the same 

 principle should apply to this application. The applicant has further referenced to the 

 respondent's disclosure certificate which reveals that the enterprise status is still 

 reflecting 'in business' and that the company is still reflected on the CIPC official 

 records, and that a company name which resembles or identifies with the applicant's 

 registered ABSA trade mark and parent company Absa Group should not be allowed 

 on the CIPC and therefor the respondent company should amend its company name 

 to bear its registration number 2021/435305/07. 

 

APPLICABLE LAW 

[7]  Section 160(1) of  the Act provides:  
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“ A person to whom a notice is  del ivered in terms of  this  Act with 

respect to an appl ication for reservation of  a name, registrat ion of  a 

defensive name, appl ication to transfer the reservation of  a name or 

the registration of  a  defensive name, o r the registration of  a  

company ’s name, or any other person with an interest in the name of  

a company, may apply to the COMPANIES TRIBUNAL in the prescribed 

manner and form for  a determination whether the name, or the 

reservation,  registration or use of  th e name, or the transfer of  any 

such reservation or registration of  a name, satisf ies the requirements 

of  this  Act (s11).”  

[8]   Section 160 (2)provides:  "An appl ication in terms of  subsection (1) 

may be made-  

 (a)  within three months  after the date of  a notice contemplated in 

 subsection (1),  i f  the  appl icant received such a notice;  or  

 (b)  on good cause shown at any time after the date of  reservation 

 or registration of  the name that is  the subject of  the 

 applicat ion,  in any other case.  

[9]   Section 160(3) provides for the powers of  the Tribunal  where 

subsections (1) and (2) have been satisf ied. It  provides as fol lows:  

“After cons idering an appl ication made in terms of  subsection (1),  

and any submiss ions  by the app l icant and any other person with an 

interest in the name or proposed name that is  the subject of  the 

appl icat ion,  the COMPANIES TRIBUNAL -  

(a)  Must make a determination whether that name, or the 

reservation,  registration or use of  the name, or the transfer 

of  the reservation or  registration of  the name, satisf ies the 

requirements of  this  Act (s .11);  and  

(b)  May make an administrative order direct ing -  



 6 

( i )  The Commission to-  

(cc)  cancel  the reservation of  a name, or  the 

registrat ion of  a defensive name.  

( i i )  a company to  choose a new name, and f i le  a notice 

of  amendment to i ts  Memorandum of  Incorporation,  

within a period and on any conditions that the 

tr ibunal  considers just,  equitable and expedient in the 

c ircumstances,  including a condit ion exempting the 

company from the requirement to pay the prescribed 

fee for f i l ing the notice of  amendment contemplated in 

this  paragraph.”  

[10]   The Tribunal  is  therefore tasked with considering this  appl ication and 

satisfying i tself  that ,  as submitted by the applicant,  the name of  the 

respondent does not comply with the requirements of  s.  11 (2) (b) 

and (c)  of  the Act ,  which provides that the name of  a company of  a 

company must:  

 (b)  not be confusingly s imilar to a name, trade mark,  word or  

  express ion contemplated in paragraph (a) unless -  

 ( i i i )   in the case of  a name similar to a trade mark or mark referred 

  to in paragraph (a)( i i i ) ,  the company is  the registered owner of  

  the bus iness name, trade mark or mark,  or is  authorised by the 

  registered owner to use it;  

 (c)   not falsely  imply or suggest ,  or be such as would reasonably  

  mislead a person to  bel ieve incorrectly,  that the company  

 ( i )  is  part of,  or associated  with,  any other person or enti ty.    
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EVALUATION AND FINDINGS  

[11]   I have dealt with a similar application by the applicant before, in the case of Absa 

 Bank Limited against ABS Holdings (CT00133/ADJ/2019) wherein my analysis was as 

 follows: "A visual examination of both Applicant’s name and that of the First Respondent 

 immediately reveals that the Applicant is a bank and/or financial services institution. The 

 name is pronounced as “ABSA” and not “A” “B” “S” “A”. First Applicant’s name seems to 

 be a mere combination of letters “A” “B” and “S”. I accept that the name “Holdings” on 

 the First Applicant’s name does not adequately describe the industry within which it 

 operates, nor does it show what services the First Respondent provides. However, 

 visually and aurally, the Applicant and First Respondent’s names are not confusingly 

 similar. No relationship or association can be concluded by visual or aural assessment of 

 the two names, which are pronounced differently". The only differentiating factor 

 between the above application and the one before me, are the descriptive names 

 "Holdings" and "Group" for the respondent in the previous  and current application 

 respectively.  I  stand by and reiterate my assessment that visually and aurally, the 

 applicant and the respondent's names are not confusingly similar, and that no 

 relationship or association can be concluded by visual or aural assessment of the two 

 names, which are pronounced differently. I find therefore that the name ABS Group 

 (Pty) Ltd satisfies the requirements of section 11(2)(b) and (c) of the Act. 

 

 

 

 



 8 

 

ORDER 

The application is dismissed. 

_______________________________ 

B. Zulu 

Member: Companies Tribunal 

03 May 2022 


