
IN THE COMPANIES TRIBUNAL OF THE REPUBLIC OF SOUTH AFRICA 

“The Tribunal”  

      Case Number: CT00720ADJ2021 

Ex parte application: 

St Francis Links HOA NPC     Applicant 

 

APPLICATION FOR EXEMPTION FROM THE REQUIREMENT TO 

APPOINT A SOCIAL AND ETHICS COMMITTEE 

_____________________________________________________________ 

    DECISION 

INTRODUCTION 

[1]  The Applicant is St Francis Link Homeowners Associat ion NPC , 

with registrat ion number 2006/017273/08, with i ts registered 

address at 54 Voortrekker Road, Humansdorp, 63001, 

represented herein by i ts Chief Executive Off icer , Jefferey Scott 

Clause, duly authorised 2.  

[2]  The Applicant seeks an exemption from the requirement to 

appoint a Social and Ethics  Committee (SEC) in terms of 

sections 72(5) of the Companies Ac t  71 of 2008 (“The Act”) ,  read 

with regulat ion 43(2)(b) of the Regulat ions to the Companies 

Act.  

 
1 Annexure A2- COR15.2 
2 Annexure D- Resolution of Board of Directors dated  06 January 2021 
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BACKGROUND 

[3]  The applicant duly f i led form CTR1423 and an aff idavit  with the 

Tribunal on 11 June 2021. The applicant submitted that the St 

Francis L inks Homeowners Associat ion ( 'SFLHOA')  was 

originally established as a Section 21 Company in June 2006 

and that i t  was established for a l imited purpose. SFLHOA main 

object as captured in the Memorandum of Incorporation  ( 'MOI')  

is "management of a homeowners assoc iat ion and related 

faci l i t ies to the benefit  of al l  members 4.The estate consists of 

freehold propert ies, when the estate is completed there wil l  be 

approximately 540 homes. The applicant further submits that as 

there are already 514 owners of the property,  and these owners 

are identif ied in the Art icles of Associat ion  (and the new MOI) 

as Members and the average staff  complement is 37 employees, 

the company is required to have a Social and Ethics Committee   

in terms of the Companies Act 2008 as the Public Interest Score 

(PIS) is in excess of 5005.  As a non-prof i t  company, the SFLHOA 

is incorporated for a public benefit  purpose , the income and 

property cannot be distr ibuted to the incorporators, members, 

directors or off icers, other than reasonable compensat ion as 

 
3 (1) A person may apply to the Tribunal for an order in respect of any matter contemplated by the 

 Act, or these Regulations, by completing and filing with the Tribunal's recording officer- 

 (a) an application in Form CTR142; and 

 (b) a supporting affidavit setting out the facts on which the application is based. 
4 Annexure A- MOI 
5 Annexure B- breakdown of calculation of public interest score. 
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salaries to employed staff .  Al l  of SFLHOA's assets and income 

are used to advance its stated object ives, and upon l iquidation, 

there can be no dissolut ion of assets other than to another NPC. 

The applicant asserts that i t  bel ieves that there are suf f icient 

mechanisms in the company's exist ing structures to substantial ly  

deal with matters relat ing to a social and ethics committee, 

already complies with the Employment Equity A ct, has a 

voluntary Audit and Compliance Committee (consist ing of 4 non -

executive directors who receive no remuneration), and performs 

dif ferent types of community work on behalf of the community. 

The applicant aff irms that i t  is of the opinion that the company 

only fal ls into the ambit of requiring a social and ethics 

committee as a result  of i ts membership being based on owning 

a property within the St Francis Links Golf Estate.  The applicant 

concludes his submissions by stat ing that he believes that i t  is 

not reasonable or necessari ly in the public interest to require the 

company to have a social and ethics committee having regard to 

the nature and extent of act ivit ies of the company.  According to 

the applicant,  i t  was previously granted an exemption by the 

Tribunal6 on 11 February 2016, which order exempted the 

applicant from the requirement to appoint a social and ethics 

committee for a period of 5 years. Another applicat ion was f i led 

on 13 January 2021 wherein the applicat ion for an extension of 

 
6 Case Number CT009Dec2015 
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the previous exemption was not granted 7.  I  have noted an 

aff idavit  of one Jaunita Gobby, who owns a property on the 

estate, object ing to the exemption from having a social and 

ethics committee, however, i t  is c lear to me that this aff idavit 

was f i led with the applicant and not the Tribunal. As a member 

of the HOA, which has f i led this app licat ion for an exemption, I 

trust that Ms Gobby has addressed the dispute with the HOA, 

wherein she is a member.  

Applicable Law  

    [4]  This is an applicat ion in terms of S.72 of the Companies Act, 

which provides that:  

(4) The Minister,  by regulat ion, may prescribe- 

(a)A category of companies that must each have a social 

and ethics committee, i f  i t is desirable in the public 

interest, having regard to - 

( i)  Annual turnover;  

( i i )  Workforce size; or  

( i i i )  The nature and extent of the act ivit ies of such 

companies;  

(b)The functions to be performed by the social and ethics 

committee required by this subsection; and 

 
7 Order issued on 18 March 2021 
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(c)  The rules governing the composit ion and conduc t of 

social and ethics committees.  

[5]  Subsection 5 provides the opportunity to apply for  an 

exemption from having a social and ethics committee,  for 

those companies that are required to have a social and 

ethics committee in terms of subsection (4) , as fol lows:  

A company that fal ls within a category of companies that 

are required in terms of this sect ion and the regulat ions to  

appoint a social and ethics committee may apply to the 

Tribunal in the prescribed manner and form for an 

exemption from that requirement, and the Tribunal may 

grant such exemption if  i t  is sat isf ied that - 

(a) the company is required in terms of other legislat ion 

to have, and does have, some other form of formal 

mechanism within i ts structures that substantial ly 

performs the function that would otherwise be 

performed by the social and ethics committee in 

terms of this section and the regulat ions; or  

(b) i t  is  not reasonably necessary in the public interest  to 

require the company to have a social and ethics 

committee, having regard to the nature and extent of 

the act ivit ies of the company.  
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[6]  Subsection 6 provides for the duration of an exemption 

granted in terms of  the section above, and st ipulates that 

such exemption shall  be valid for f ive years, or such 

shorter period as the Tribunal may determine at the t ime of 

granting the exemption.  

[7]  Regulat ion 43(1) gives effect to section 72(4) of the 

Companies Act and provides as fol lows:  

This regulat ion applies to:  

(a)every state-owned company; 

(b)every l isted company; and 

(c)any other company that has in any two of the 

previous f ive years, scored above 500 points in 

terms of regulat ion 26(2) .  

[8]  Regulat ion 26(2) provides for the manner in which public 

interest score must be calculated  and provides that i t  must 

be calculated as the sum of the fol lowing:  

(a) a number of points equal to the average number 

of employees of the company during the f inancial 

year;  

(b) One point for every R1 mil l ion (or port ion thereof) 

in third party l iabi l i ty of the company, at the end of 

the f inancial year;  
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(c)   One point for every R1 mil l ion (or port ion thereof) 

in turnover during the f inancial year; and  

(d)…..   

[9 ]   A company to which Regulat ion 43 applies, must appoint a 

social and ethics committee , unless it  has been exempted 

by the Tribunal ,  in accordance with Section 72(5) and (6)  

of the Act.  

[10] Regulat ion 43 (5) provides for the functions of a social and 

ethics committee, including; to monitor the company’s 

activit ies, having regard to any relevant legislat ion, other 

legal requirements or prevai l ing codes of best pract ice. 

These include the monitoring of;  social and economic 

development, good corporate cit izenship, the environment, 

health and public safety including the impact of the 

company’s act ivit ies and of i ts products or services ,  

consumer relat ionships and labour and employment.  

 EVALUATION 

[11] I  have ascertained from the previous applicat ion that was 

declined by the Tribunal (CT00551ADJ2021), that the 

applicant had in actual fact applied for an extension of the 

previous order granted in 2015, and referred the Tribunal 

member to the contents of the init ial applicat ion to make a 

decision on the extension of the exemption. The Tribunal 
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did not grant the extension as the Act does not provide the 

mandate to grant extensions of previous exemptions upon 

the Tribunal. The applicant has therefore f i led a fresh 

applicat ion for an exemption in compliance with section 

72(5). The applicant is required to have a Social and 

Ethics committee by virtue of i ts public interest score being 

above 500 in the previous two f inancial  years due of i ts 

membership being 514 at the t ime of f i l ing this applicat ion, 

which membership, on complet ion of the estate wil l  be 

approximately 540. I  accept the reasons submitted by the 

Chief Executive Off icer, part icularly, that the SFLHOA 

exists for a l imited purpose as captured in the MOI, which 

object is the management of the homeowners associat ion 

and related faci l i t ies to the benefit  of i ts members. All  of  

the SFLHOA's assets and income are used to advance its 

stated object ives.  As a consequence thereof, I am 

satisf ied, upon assessment of the nature and extent of the 

act ivit ies of the applicant as submitted with this 

applicat ion,  that it  is not reasonably necessary in the 

public interest to require the company to have a social and 

ethics committee having to the nature and act ivit ies of the 

HOA, which have li t t le or no impact on the greater society 

outside of the estate.  I  am in agreement with my learned 
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colleague who init ial ly granted the applicat ion in 2015 8 that 

public interest wi l l  be served by granting the exemption.  

 

FINDINGS 

[12]  I  am satisf ied that the Applicant has shown that i t  is not 

reasonably necessary in the public interest to require the 

company to have a Social and Ethics committee, having regard 

to the nature and extent of i ts act ivit ies.  

ORDER: 

1. The applicat ion for an exemption from the requirement to 

appoint a social and ethics committee is granted.  

2. The exemption shall  be e ffect ive for a period of f ive (5) 

years from date of this order.   

________________ 

B. Zulu 
Member: Companies Tribunal 
26 April 2022 

 
8 (CT009Dec2015) Para 13: "Upon assessment of the nature and extent of the activities of the 

applicant as stated above, in my view, it is not reasonably necessary in the public interest for the 

applicant to appoint an SEC. The applicant was established as a non-profit company with a mandate 

limited to the management of the affairs of the homeowners association. It derives its income 

significantly from levies collected from its members, as the home owners within the estate and expends 

almost all its income on estate-related costs, whilst the remainder is retained for future use. It does not 

appear to have activities beyond its members' estate. Therefore public interest will be served by 

granting an exemption..." 


