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COMPANIES TRIBUNAL OF SOUTH AFRICA 

           Case Number:  CT00875/ADJ/2021  

In the matter between: 

COMAIR LIMITED                                                                                           Applicant 

                                                        

and 

 

KULULA HOLDINGS                                                                             First Respondent 

PROPRIETARY LIMITED          

(Registration Number: 2021/001021/07) 

 

COMPANIES AND INTELLECTUAL         Second Respondent 

PROPERTY COMMISSION                                             

 

 

Presiding Member    : Khashane La M. Manamela (Mr.) 

Date of Decision    : 31 March 2022 

 

 

DECISION (Order and Reasons) 

 

Summary: Objection (in the form of an application for a default order) by the applicant 

to the first respondent’s name KULULA HOLDINGS based on s 11(2) of the Companies 

Act 71 of 2008 due to the confusing similarity with the applicant’s trade mark KULULA 

and/or due to the first respondent’s name falsely implying or suggesting or being such as 

would reasonably mislead a person to believe incorrectly that the first respondent is part 

of or associated with the applicant. The objection is upheld in terms of section 11(2)(b), 

but with no order as to costs. Also, on the basis of a previous High Court decision, the 

second respondent is directed to substitute the first respondent’s registration number for 

its name in the event of the first respondent failing to change its name within the period 

stated in the order. 

 

Khashane La M. Manamela 
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Introduction  

[1] The applicant, Comair Limited (Comair), seeks – in terms of this application 

based on section 160(1) of the Companies Act 71 of 2008 (the Companies Act) – that the 

first respondent, Kulula Holdings Proprietary Limited, be directed to change its name as 

it does not satisfy the requirements of the Companies Act when considered against 

Comair’s trade mark, KULULA. Comair contends that the first respondent’s name is 

confusingly similar to its trade mark and/or is such as would reasonably mislead a person 

to believe incorrectly that the first respondent is part of or associated with Comair. 

Comair, further, seeks an order directing the second respondent, the Companies and 

Intellectual Property Commission (the CIPC), to change the first respondent’s name in 

the event of the latter failing to comply with the order of this Tribunal. The application is 

unopposed. 

 

[2] Both respondents are not opposing this application and, therefore, the application 

is to be determined by this Tribunal as an application for a default order, envisaged by 

regulation 1531 of the Companies Regulations, 2011 (the Companies Regulations). The 

papers in the application were served on the respondents. The first respondent was served 

by email on 3 December 2021 and later by the sheriff. The sheriff served the papers by 

affixing same to the principal door at the first respondent’s registered office address on 8 

December 2021. The CIPC was served by email also on 3 December 2021. But, the 

 
1 Regulation 153 of the Companies Regulations provides as follows: “(1) If a person served with an 

initiating document has not filed a response within the prescribed period, the initiating party may apply to 

have the order, as applied for, issued against that person by the Tribunal. (2) On an application in terms of 

sub-regulation (1), the Tribunal may make an appropriate order––  (a) after it has heard any required 

evidence concerning the motion; and (b) if it is satisfied that the notice or application was adequately 

served. (3) Upon an order being made in terms of sub-regulation (2), the recording officer must serve the 

order on the person described in subsection (1) and on every other party. 
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silence is understandable with regard to the CIPC. As a regulatory body, the CIPC would 

have less interest, if any, in a dispute of the nature of the one in this application. Be that 

as it may, I am satisfied that the application was “adequately served”2 on both the first 

respondent and the CIPC. I proceed to deal with the merits of the application, next. 

 

Applicant’s case 

[3] As already indicated, Comair is the proprietor of the trade mark KULULA and 

other related trade marks. The trade mark is registered in various classes covering a wide 

range of goods and services, beyond the conventional business of Comair: operating an 

airline. There is proof that the trade mark registrations are valid and in force after being 

renewed a few years ago. 

 

[4] It is stated that Comair, although a South African company, conducts business 

across sub-Saharan Africa and the Indian Ocean islands. Its core business, as already 

hinted, is offering scheduled and non-scheduled airline services. It has been in operation 

since 1946. 

 

[5] Since 2001, Comair has been widely and extensively using its Kulula trade mark 

in respect of its business as an airline under the trading style KULULA and 

KULULA.com. It has conducted prominent and very successful advertising campaigns 

on national radio and television, printed media and outdoor billboards. 

 

 
2 Regulation 153(3) of the Companies Regulations. See footnote 1 above. 
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[6] Further, Comair has been recognised or honoured with various awards for its 

products and services over the years and its reputation has been rising in the industry and 

amongst its peers in Africa and beyond. It is a popular airline and services thousand 

passengers on a daily basis in South Africa. For example, for the financial year ended 30 

June 2018, Kulula ferried 3 281 846 passengers. 

 

[7] Through constant marketing and promotion, the name, trade mark, goods and 

services of Comair under Kulula has established a substantial reputation and goodwill. It 

is submitted that the trade mark Kulula has become an asset of considerable value and 

importance to Comair. Therefore, any unauthorised use of the trade mark or the use of 

confusingly similar marks or names damages the asset and the business of Comair in 

South Africa, it is pointed out. 

 

[8]  Apart from what is stated above, further grounds upon which Comair’s case is 

predicated, appear in the following paragraphs extracted from the founding affidavit to 

this application: 

 

“5. 

5.1 The existence of the First Respondent, Kulula Holdings (Pty) Limited, came to 

the Applicant’s attention in May 2021, when it was reported to the Applicant by 

its attorneys. The First Respondent’s principal business has been stated as 

“Private Company”.  I annex … a disclosure certificate of confirmation obtained 

from the Second Respondent’s website, showing details of the First Respondent. 

 

5.2 The dominant and memorable portion of the First Respondent’s name, Kulula 

Holdings (Pty) Limited, is “KULULA” which is identical to the Applicant’s 
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well-known trade mark KULULA. The remaining element of the company 

name, being “HOLDINGS”, is purely descriptive and does not serve adequately 

to distinguish the company name from the Applicant’s well-known KULULA 

mark. The First Respondent’s name is, therefore, confusingly and deceptively 

similar to the Applicant’s registered trade mark KULULA.  

 

5.3 As previously stated, the First Respondent’s principal business has been stated as 

“Private Company”, which would allow the company to conduct any type of 

business. However, the sole director of the First Respondent has indicated that 

First Respondent is not yet actively trading. It is not clear what business the First 

Respondent may be involved in, however, use of the First Respondent’s name, 

will likely amount to trade mark infringement in terms of Section 34(1)(a), or 

alternatively Section 34(1)(b), of the Trade Marks Act. 

 

5.4 Additionally, use of the First Respondent’s name in trade is also likely to take 

unfair advantage of, or be detrimental to, the distinctive character and repute of 

the Applicant’s well-known KULULA trade mark. The use of the First 

Respondent’s name is likely to dilute the Applicant’s trade mark rights. 

Therefore, use of the First Respondent’ name amounts, or will amount, to trade 

mark infringement in terms of Section 34(1)(c) of the Trade Marks Act. 

 

5.5 I respectfully contend that the use of the company name, Kulula Holdings (Pty) 

Limited, by the First Respondent, will take unfair advantage of the Applicant’s 

KULULA trade mark and give the First Respondent a springboard advantage 

because of its identity to the Applicant’s trade mark. The First Respondent will 

therefore derive an unfair trade advantage as a result of the distinctive character 

and the repute of the KULULA trade mark. Merely to point out, the registration 

of the First Respondent took place more than 20 years after the Applicant began 

using its KULULA mark. 

 

5.6 Use of the Applicant’s KULULA trade mark by the First Respondent, in trade, 

will result in diminution or dilution of the Applicant’s rights in its KULULA 

trade mark, as it will open the door to use by other persons of trade marks that are 

identical or confusingly similar. 
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5.7 The Applicant also has no control whatsoever over the activities of the First 

Respondent and the quality of its products and services. If the First Respondent’s 

products or services are of an unacceptable standard or even of any other 

standard not identical to that of the Applicant, use of the trade mark KULULA 

by the First Respondent in relation thereto could well discredit or affect in some 

other way the good name and reputation which the Applicant enjoys in the trade. 

This would result in a serious dilution of the Applicant’s rights. 

 

5.8 The use by the First Respondent of its company name is not authorised by the 

Applicant. 

 

5.9 The First Respondent’s name is therefore confusingly similar to the Applicant’s 

registered trade mark and thereof falls foul of the provisions of Section 11(2)(b) 

of the Act. 

 

     6. 

6.1 Furthermore, in view of the extensive reputation that the Applicant enjoys in its 

KULULA trade mark, use of the First Respondent’s name in trade is likely to 

deceive or confuse members of the public, into believing that there is some 

connection between the First Respondent and the Applicant, when this is not the 

case. In particular, members of the public are likely to believe that the First 

Respondent is licensed to use the Applicant’s trade mark, or that the First 

Respondent was formed for the purpose of rendering services on behalf of the 

Applicant. Use of the First Respondent’s name will, therefore, also amount to 

passing-off at common law. 

 

6.2 The First Respondent’s company name does not comply with the provisions of 

Section 11(2)(c) of the Act, in that it falsely implies, and suggests, and is such as 

would reasonably mislead a person to believe incorrectly, that the First 

Respondent is part of, or associated with, the Applicant.”3 

 

 
3 Founding affidavit at indexed pp 45 to 47. 
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[9] Between, May and December 2021, after the applicant’s attorneys were instructed 

to object to the first respondent’s name, there were various communications between the 

attorneys and the first respondent’s sole director as an attempt at the amicable resolution 

of the matter, but to no avail. The first respondent’s director, at some point, even 

undertook to effect changes to the first respondent’s name by acquiring a new compliant 

name with the CIPC. When the first respondent’s director reported experiencing 

problems in the process towards the name change, the attorneys for Comair offered 

assistance. These attempts at amicable resolution and assistance of the first respondent to 

effect changes to its name even continued after the launch of this application, but again to 

no avail. It appears that, at some stage, the first respondent’s director simply fell of the 

radar and did not respond to communications from Comair’s attorneys. 

 

[10] From the little information available on the first respondent, it appears to me that 

the first respondent may be a start-up company. From the disclosure certificate filed by 

Comair, issued by the CIPC in November 2021, the first respondent was registered on 28 

April 2021. This was hardly a month before Comair became aware of the existence of the 

first respondent and roped in its attorneys of record to object to the name. The first 

respondent has the same postal address as with its registered office address. The very 

same address serves as the postal and residential address of its sole director. Although, I 

concede that this may only be conjecture, the aforementioned are hallmarks of start-up 

entities.  
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[11] But from the material extracted from Comair’s founding affidavit, reflected 

above,4 the first respondent is not yet trading. This appears to have been obtained from 

the email communications of 27 May 2021 between the first respondent’s director and 

Comair’s attorneys, which reads: 

 

 “…I am trully thankful for your objection as I was not aware of such. 

 

I would like to assure you that the company hasn’t started operating yet and no marketing 

or social publicity have been made with Kulula name as a brand”5 

 

 

Applicant’s case and the applicable legal principles (an analysis)  

[12] To recap, Comair’s case is that the first respondent’s name Kulula Holdings does 

not satisfy the provisions of the Companies Act when considered with regard to Comair’s 

trade mark and brand KULULA.  

 

[13] It is submitted on behalf of Comair that the inclusion of the word “KULULA” in 

the first respondent’s name renders the name to be unsatisfactory of the provisions of 

section 11(2) of the Companies Act. This provision reads in the material part: 

  

 

“(2) The name of a company must- 

(a)  … 

(b) not be confusingly similar to a name, trade mark, mark, word or expression 

contemplated in paragraph (a) unless - 

(i) in the case of names referred to in paragraph (a)(i), each company bearing any 

such similar name is a member of the same group of companies; 

 
4 See par 8 above.  
5 Annexure “BHB15” (to the founding affidavit) at indexed p 213. 
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… 

(c) not falsely imply or suggest, or be such as would reasonably mislead a person 

to believe incorrectly, that the company- 

(i) is part of, or associated with, any other person or entity …”  

 

 

[14] Comair’s case is premised on the provisions of sections 11(2)(b) and 11(2)(c)(i) 

of the Companies Act, cited above. It is argued in this regard, apart from the substantial 

material replicated above,6 that the inclusion of the word “HOLDINGS” in the first 

respondent’s name, “KULULA HOLDINGS”, does not assist the first respondent to fend 

off the objection against its name. This is due to the word “HOLDINGS” being 

considered to be purely descriptive and not serving to adequately distinguish the first 

respondent’s name from Comair’s trade mark.  

 

[15] Overall, it is submitted that the first respondent’s name is both confusingly similar 

to Comair’s trade mark and incorrectly suggests an association between Comair and the 

first respondent.  

 

Conclusion and costs 

[16] I have considered what is stated above in support of Comair’s case against the 

first respondent. There is really not much to be said. I find that the first respondent’s 

name “KULULA HOLDINGS” does not satisfy section 11(2)(b) of the Companies Act, 

due to the inclusion of the word “KULULA” in the name. I agree that the word 

“HOLDINGS” included in the first respondent’s name, does not sufficiently distinguish 

the first respondent from Comair’s trade mark to detract from the finding I have just 

 
6 See par 8 above. 



 10 

made. Therefore, I will direct the first respondent to amend its memorandum of 

incorporation in order to change its name to another name satisfactory of the provisions 

of the Companies Act. 

 

[17] In addition to the order against the first respondent referred to above, this Tribunal 

is requested to direct that, in the event that the first respondent does not comply with the 

order for it to change its name, the CIPC substitute the first respondent’s registration 

number for its name.  

 

[18] The directive or order sought against the CIPC is against the strength of an order 

granted on an unopposed basis in the Gauteng Division (of the High Court), Pretoria by 

Mbongwe AJ (as he then was) in Comair Limited v Kulula South Africa (Pty) Ltd.7 I have 

previously recorded – with respect – my misgivings about the correctness of this order or 

decision,8 but I am undoubtedly bound by it from the platform of this Tribunal’s 

jurisdiction. Therefore, I will apply it in the order to be made by including the direction to 

the CIPC should the first respondent default.  

 

[19] Regarding the request that a costs order be granted against the first respondent, I 

am disinclined to grant such an order. The first respondent’s director appears to have 

chosen the name not with malice. He has offered his co-operation to make amends when 

 
7 Comair Limited v Kulula South Africa (Pty) Ltd, Case Number 65895/2019, High Court of South Africa 

(Gauteng Division, Pretoria) (May 2020) per Mbongwe AJ. 
8 Telkom SA SOC Limited v Open Serve (Pty) Limited and another, Companies Tribunal, Case Number: 

CT00471ADJ2020, 12 March 2021 at pars 25-28; 36-39 and Liberty Group Limited v Liberty Investment 

SouthAfrica, Companies Tribunal, Case Number: CT00569ADJ2021, 28 October 2021 at pars 14. For more 

decisions of this Tribunal visit the website: www.companiestribunal.org.za.                               
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the offence was brought to his attention, save for his unexplained disappearance. But this 

does not detract from the apparent absence of a financial motive to be gained from the 

reputation of Comair’s trade mark or some other nefarious objective. As I have already 

mentioned, the first respondent is a mere start-up and the bad choice in company name 

may be an inadvertent breach of the provisions of the Companies Act more than anything 

justifying the first respondent to be mulcted with a costs order. Therefore, there will be 

no order as to costs.  

 

Order 

[20] Therefore, the following order is made: 

a) the first respondent’s registered company name “KULULA HOLDINGS” 

does not satisfy the requirements of section 11(2)(b) of the Companies Act 

71 of 2008; 

 

b) the first respondent is directed to choose a new name and accordingly file 

a notice of amendment to its Memorandum of Incorporation; 

 

c) the first respondent is directed to complete the activities ordered in b) 

hereof within two (2) months of service of this order upon the first 

respondent in terms of regulation 153(3) of the Companies Regulations, 

2011; 
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d) in terms of the order in Comair Limited v Kulula South Africa (Pty) Ltd 

and others of the High Court of South Africa (Gauteng Division, Pretoria), 

Case Number 65895/2019 of May 2020 per Mbongwe AJ (as he then 

was), in the event the first respondent fails to comply with b) hereof within 

the period stated in c) hereof, the second respondent, the Companies and 

Intellectual Property Commission, (after receipt of a statement under oath 

on behalf of the applicant confirming such failure on the part of the first 

respondent), is directed to substitute the first respondent’s registration 

number for the first respondent’s name KULULA HOLDINGS, and 

 

e) there will be no order as to costs of this application. 

 

 

_________________________ 

Khashane La M. Manamela 

Member, Companies Tribunal 

31 March 2022 


