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IN THE COMPANIES TRIBUNAL OF SOUTH AFRICA 

 

Case No: CT00949ADJ2022  

 

Ex parte application: 

 

Purveyors South African Mine Services (Pty) Ltd Applicant 

 

 

Presiding Member of the Tribunal : PA Delport  

Date of Decision    : 22 March 2022 

 

 

DECISION  

 

 

 

INTRODUCTION 

 

[1] The applicant (“applicant”/ “company”) applies to the Companies Tribunal 

(“Companies Tribunal” / “Tribunal”) in terms of section 72(5)(b) of the 

Companies Act 71 of 2008  (“Act” / “Companies Act”) read with regulations 

43(1)(c) and 43(2)(b) of the regulations in terms of the Companies Act (GNR 

351 of 26 April 2011) (“Companies Act regulations” / “regulation/s”) for an 

exemption from appointing a Social and Ethics Committee (“SEC”). 
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BACKGROUND 

 

[2] The applicant is Purveyors South African Mine Services (Pty) Ltd (“PSAMS”), 

a company registered in accordance with the Companies Act with registration 

number 2006/012265/07. 

 

[3] The application is brought by Kgotso Thakgudi, who is the “senior financial 

accountant” of the applicant. He has the authority to bring the application 

given in a round robin resolution of the majority of the directors of the 

applicant in terms of section 74 “effective 10 December 2021” to “any one 

Director or officer of the Company”.  

 

[4] The applicant states in the supporting affidavit of the CTR 142 submitted on 

18 February 2022 that it applies for an exemption from appointing an SEC 

because  

“1. The company currently has an active staff complement of 19 employees. 

The company considers this size as minimal in lieu of establishing a Social 

and Ethics Committee. 

Consequently, it is not necessary in the public interest to require the company 

to have its own social and ethics committee, having regard to the nature and 

extent of the activities of the company. 

2. PSAMS is a subsidiary of China Molybdenum Company Ltd (hereunder 

referred to as CMOC), which is incorporated in China. CMOC has an 

established Social and Ethics Committee for its group of companies. The 

Group Social and Ethics Committee performs functions that are required by 

the Companies Act of 2008, for PSAMS, as its subsidiary.” 

 

 

 

 

APPLICABLE LAW 
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[5] The Companies Act provides as follows in section 72: 

“(4)  The Minister, by regulation, may prescribe— 

 (a) a category of companies that must each have a social and ethics 

committee, if it is desirable in the public interest, having regard to— 

 (i) annual turnover; 

 (ii) workforce size; or 

 (iii) the nature and extent of the activities of such companies; 

 (b) the functions to be performed by social and ethics committees required 

by this subsection; and 

 (c) rules governing the composition and conduct of social and ethics 

committees. 

 

[6] Regulation 43(2) provides that an SEC must be appointed inter alia by any 

company other than a state owned company or listed company, if that 

company has a PIS above 500 as calculated in terms of regulation 26(2) in 

any two of the previous five (financial) years. 

 

[7] Regulation 43, as far as it is relevant, provides as follows: 

“(2)  A company to which this regulation applies must appoint a social and 

ethics committee unless— 

 (a) it is a subsidiary of another company that has a social and ethics 

committee, and the social and ethics committee of that other company will 

perform the functions required by this regulation on behalf of that subsidiary 

company; or 

 (b) it has been exempted by the Tribunal in accordance with section 72 (5) 

and (6).” 

 

[8] If an SEC needs to be/is appointed, the Tribunal has, in terms of section 72, a 

discretion to exempt a company if: 

“(5)  A company that falls within a category of companies that are required in 

terms of this section and the regulations to appoint a social and ethics 

committee may apply to the Tribunal in the prescribed manner and form for an 

exemption from that requirement, and the Tribunal may grant such an 

exemption if it is satisfied that— 
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 (b) it is not reasonably necessary in the public interest to require the 

company to have a social and ethics committee 

 

 

EVALUATION 

 

[9] The applicant does not provide any information as to the PIS other than in the 

2020 financial year, but it is accepted that the requirement has been complied 

with also in respect of a previous financial year. Even if it is not the case, it is 

not an absolute requirement for a company to elect to appoint an SEC. 

 

[10] Regulation 43(2)(a) is not within the discretion of the Tribunal as in that 

instance an SEC is not required. There can therefore not be an application to 

the Tribunal for an exemption. 

 

[11]   The regulation 43(2)(a) exemption does not apply to the applicant because 

the “another company” referred to is not a company in terms of the 

Companies Act. In this respect section 1 of the Companies Act provides as 

follows: 

“company’’ means a juristic person incorporated in terms of this Act, a 

domesticated company, or a juristic person that, immediately before 

the effective date— 

(a)  was registered in terms of the— 

(i)  Companies Act, 1973 (Act No. 61 of 1973), other than as 

an external company as defined in that Act; or 

(ii)  Close Corporations Act, 1984 (Act No. 69 of 1984), if it 

has subsequently been converted in terms of Schedule 2; 

(b)  was in existence and recognised as an ‘existing company’ in 

terms of the Companies Act, 1973 (Act No. 61 of 1973); or 

(c)  was deregistered in terms of the Companies Act, 1973 (Act No. 

61 of 1973), and has subsequently been re-registered in terms of this 

Act;” 
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[12] It may be argued that such “another company” can, as in this instance, be the 

“holding company” that is defined in section 1 is “in relation to a subsidiary, 

means a juristic person that controls that subsidiary as a result of any 

circumstances contemplated in section 2(2)(a) or 3(1)(a)”, which would have 

included a foreign company due to the inclusion of “foreign company in the 

definition of “juristic person”. However, the legislature chose not to use 

“holding company”.  

 

[13] The SEC referred to in the statement that: “PSAMS is a subsidiary of China 

Molybdenum Company Ltd (hereunder referred to as CMOC), which is 

incorporated in China. CMOC has an established Social and Ethics 

Committee for its group of companies. The Group Social and Ethics 

Committee performs functions that are required by the Companies Act of 

2008, for PSAMS, as its subsidiary.” is apparently not established in terms of 

the (South African) Companies Act 71 of 2008.  

 

[14] No finding is however made in respect of the interpretation of regulation 

43(2)(a), as it is beyond the powers of the Tribunal. 

 

[15] The functions of the SEC are as set out in regulation 43(5) and entail certain 

duties and responsibilities in respect of the activities of the company.  

[16] The applicant does not indicate how the PIS was calculated as provided for in 

regulation 26(2).  

 

[17] It however contends as follows: “1. The company currently has an active staff 

complement of 19 employees. The company considers this size as minimal in 

lieu of establishing a Social and Ethics Committee. Consequently, it is not 

necessary in the public interest to require the company to have its own social 

and ethics committee, having regard to the nature and extent of the activities 

of the company.” 
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[18] If the quantitative criterium (ie the PIS) has already determined that the SEC 

is required, the question is, what (qualitative criteria) should be taken into 

account to determine whether it is not reasonably necessary in the public 

interest to have an SEC as neither the Act nor the regulations provides for 

different levels of such a score for purposes of determining the public interest 

and the PIS scores actually determine that it is in the public interest to appoint 

an SEC. 

 

[19] There is no qualitative criteria in the elements that are used to calculate the 

PIS which can be used to determine that although the quantitative criterium 

has been met, it is not reasonably necessary in the public interest to have the 

SEC.  

 

[20] In my opinion regulation 43 (5) can be used to determine the public interest 

with reference to the qualitative criteria. Therefore, the quantitative criteria 

determine the PIS, and, it may be said, a prima facie case to appoint an SEC 

for purposes of the “public interest” as determined (or defined) in regulation 

43 (5).  

 

[21] The extent of the public interest element can therefore be determined with 

reference to the qualitative criteria in regulation 43 (5): see Henochsberg on 

the Companies Act 71 of 2008 at 284 et seq. 

 

[22] The applicant apparently complies with the quantitative criteria for the 

appointment of an SEC, but does not give any details of the computation of 

the PIS in terms of regulation 26(2), other than the number of employees.  

 

[23] However, the mere fact that it has only 19 employees, is not per se sufficient 

to determine that it is not in the public interest to appoint an SEC.  Without 

information about the other quantitative criteria it is not possible to evaluate 

the qualitative criteria vis-à-vis regulation 43 (5). 

 

 

ORDER 
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[24]  The application for the exemption of the appointment of an SEC is refused. 

 

 

SIGNATURE 

 

P.A. Delport 

COMPANIES TRIBUNAL: MEMBER 

 


