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IN THE COMPANIES TRIBUNAL OF THE REPUBLIC OF SOUTH AFRICA 

CASE NO: CT00833ADJ2021 

In ex parte application of:   

THE VALSPAR (SOUTH AFRICA) CORPORATION (PTY) LTD  Applicant 

(Registration Number: 1959 / 001105 / 07) 

for an exemption from the requirement to appoint a social and ethics committee 

_________________________________________________________________________ 

Summary: Application for an exemption from the requirement to appoint a social and ethics 

committee (SEC), based on sections 72(5)(a) and 72(5)(b) of the Companies Act, 2008 (Act 

No. 71 of 2008) –  it is not reasonably necessary in the public interest to require the company 

to have a social and ethics committee, having regard to the nature and extent of the activities 

of the company – no sufficient information provided to support the application for exemption – 

Held: application for condonation granted – exemption granted for a period of five (5) years. 

_________________________________________________________________________ 

Coram: Lindelani Daniel Sikhitha 

Decision handed down on: 06 April 2022 

DECISION (Reasons and Order) 

___________________________________________________________________ 

Per: Lindelani Daniel Sikhitha 

 

A. INTRODUCTION 

[1] The Applicant in this matter is The Valspar (South Africa) Corporation (Pty) 

Ltd, which is a private company with limited liability, duly formed, registered 

and incorporated in terms of the applicable laws of the Republic of South 
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Africa.  The Applicant has its registered address at 255 Lansdowne Road, 

Jacobs, Durban, Kwa-Zulu Natal, 4052. 

[2] The Applicant was registered with the predecessor of the Companies and 

Intellectual Property Commission (“the CIPC”) on the 09th day of April 1959 

and it was registered under the name of Lurie and Company Timber and 

Hardware (Pty) Limited.  Thereafter the Applicant went through various name 

changes in the following order.  On the 09th day of August 1977, the Applicant 

changed its name to Federated Timber (West Rand) (Pty) Limited.  On the 

01st day of June 1998, the Applicant changed its name to Dexter South Africa 

(Pty) Limited.  On the 08th day of May 2001, the Applicant changed its name 

to the current name. 

[3] This is an ex parte application for an exemption from the requirement to 

appoint a social and ethics committee (“SEC”) in terms of sections 72(5)(a) 

and 72(5)(b) read with section 72(6) of the Companies Act, 2008 (Act No. 71 

of 2008) (“the Act”).  The application was initially supported by a Founding 

Affidavit deposed to by David Andre Lombard (“Lombard”) who is, according 

to the papers placed before the Companies Tribunal, the managing director of 

the Applicant.  In compliance with my order handed down on 03 November 

2021, the Applicant filed a Supplementary Affidavit deposed to by Lombard. 

[4] I am satisfied that Lombard is duly authorised to sign all documents, forms 

and affidavits on behalf of the Applicant.  He is also authorised to do all those 

things that are necessary to give effect to all the resolutions of the board of 

directors of the Applicant regarding the current application.  A copy of the 

Resolution of the board of directors of the Applicant confirming Lombard’s 
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authority and what he is authorised to do in terms thereof, has been attached 

to the application and marked Annexure “A”. 

[5] As I have already stated above, on 03 November 2021, I handed down the 

following order regarding the application for exemption and condonation 

thereof: 

“[41] I therefore make the following order:  

41.1 Condonation for the late bringing of the application for exemption 

from the requirement to appoint social and ethics committee is 

hereby granted. 

41.2 The Applicant is hereby ordered to file a supplementary affidavit 

within a period of ten (10) days from the date of delivery of this 

decision, which affidavit must specifically deal with the following 

missing information as highlighted in paragraphs 37 and 38 

above: 

41.2.1 Full details of the circumstances or factors which render 

it to be not reasonably necessary in the public interest 

for the Applicant to be required to appoint SEC. 

41.2.2 Full details with regard to the nature of the activities that 

are undertaken by the Applicant which are relevant for 

concluding that it is not reasonably necessary in the 

public interest for the Applicant to be required to appoint 

SEC; and 
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41.2.3 Full details of the extent of the activities of the Applicant 

which are relevant for concluding that it is not 

reasonably necessary in the public interest for the 

Applicant to be required to appoint SEC. 

41.3 In the event that the Applicant fails to file its supplementary 

affidavit within the period stipulated in paragraph 41.2 above, or 

such other period as per extension granted by the Companies 

Tribunal, the Registrar of the Companies Tribunal is hereby 

directed to bring this matter to my attention and to request me to 

make my final decision regarding the exemption application in 

this matter.” 

[6] The Applicant complied with my aforementioned order and it indeed filed with 

the Registrar of the Companies Tribunal, its Supplementary Affidavit dated 

21st January 2022 (“the Supplementary Affidavit”).  The Supplementary 

Affidavit was filed with the Companies Tribunal on the 26th day of January 

2022.  I now turn to deal with the exemption application in its supplemented 

form. 

 

C. THE APPLICATION FOR AN EXEMPTION 

[7] The Applicant is basing its application for exemption from the requirement to 

appoint SEC on the following factual allegations which can be gathered from 

Lombard’s Founding Affidavit, Lombard’s Supplementary Affidavit and all the 

supporting documents that are attached thereto: 
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7.1 The grounds advanced by the Applicant for bringing the current 

application are mainly based on the fact that: 

7.1.1 the Applicant’s business activities do not fall within the scope 

of public interest, despite its high turnover; and 

7.1.2 the Applicant is required in terms of several other legislation 

to have, and does have, some form of formal mechanism 

within its operations that substantially performs the functions 

that would otherwise be expected to be performed by SEC in 

line with the provisions of section 72 of the Act and regulation 

43 of the Regulations. 

7.2 The business operations of the Applicant involve the manufacture and 

supply of specially coatings for industries such as rigid metal 

packaging, industrial coatings and automotive after-market refinish. 

7.3 The Applicant also imports and supplies products manufactured by 

other global operations within its group of companies.  The majority of 

the raw materials used by the Applicant in the manufacture of the 

coatings are chemical commodities which are imported into South 

Africa and are then used in the manufacturing process to produce the 

specialised finished products. 

7.4 The Applicant is primarily a supplier to industries where coatings are 

used as part of a larger manufacturing process to produce finished 

goods that then move higher in the supply chain. 

7.5 The average number of employees that are employed by the Applicant 

during the relevant financial year is equal to 94 (ninety four) and these 
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are mainly employed in manufacturing and supply chain roles within 

the Applicant. 

7.6 The Articles of Association or the Memorandum of Association of the 

Applicant do not contain any limitation regarding the business 

activities that the Applicant may undertake. 

7.7 The newly appointed auditors of the Applicant conducted an audit 

review during the 2021 financial year and they brought it to the 

attention of the board of directors of the Applicant that the Applicant is 

required in terms of the Act and the Regulations to appoint a social 

and ethics committee due to the Applicant having a public interest 

score of over 500 (five hundred) points. 

7.8 In terms of section 72(4)(a) of the Act read with regulation 43 of the 

Regulations, the Applicant is required to appoint a social and ethics 

committee since its public interest score, as calculated in terms of 

regulation 26(2) of the Regulations, for 2 (two) years of the preceding 

5 (five) years is more than 500 (five hundred) points. 

7.9 The annual turnover of the Applicant was R620 000 000.00 (Six 

Hundred and Twenty Million) for 2021 financial year.  However, this is 

somewhat superficial in the sense that there was substantial inflation 

in respect of raw material costs globally and a major portion of this 

turn over is related to the increased pricing to cover such increased 

raw material costs. 

7.10 The majority of raw material suppliers to the Applicant are major 

international companies, some of whom are listed companies, who 
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themselves have stringent requirements with regard to health and 

safety, anti-corruption, anti-bribery, employment and general social 

and ethics related provisions. 

7.11 The Applicant is a wholly owned subsidiary of The Valspar (South 

Africa) (Pty) Ltd, with registration number 1997 / 008033 / 07 (“the 

Shareholder”).  It is alleged that this provides a sufficient degree of 

oversight and control by its direct shareholder, over the general 

operations of the Applicant.  As a function thereof, the Applicant 

reports to its direct Shareholder at the Applicant’s annual general 

meeting on matters within its mandate. 

7.12 In addition to Applicant’s board of directors, the Applicant has an 

extend executive committee of senior managers that meet monthly to 

review the business operations and activities of the Applicant.  In 

addition, the Applicant has a B-BEE implementation committee and 

an Employment Equity Committee that oversee, manage and 

implement the relevant policies in accordance with its mandate 

therein. 

7.13 The Applicant is required in terms of several other legislation to have, 

and does have, some form of formal mechanism within its operations 

that substantially performs the function that would otherwise be 

expected to be performed by SEC in line with the provisions of section 

72 of the Act and regulation 43 of the Regulations.  Copies of detailed 

documents recording these mechanisms are annexed to the 

Supplementary Affidavit and they are the following: 



Page 8 of 32 
 

7.13.1 Anti-bribery and anti-corruption policy that is tantamount to 

the OECD recommendations regarding corruption and 

good corporate citizenship including reduction of 

corruption that is marked Annexure “SA”; 

7.13.2 anti-trust and competition compliance policy tantamount to 

consumer relationships including the company’s 

advertising, public relation and compliance with consumer 

protection laws that is marked Annexure “SB”; 

7.13.3 Human Trafficking Compliance Plan that is tantamount to 

the 10 principles that are set out in the United Nation 

Global Compact Principles that is marked Annexure “SC”; 

7.13.4 Code of conduct policy, equal employment opportunity 

policy, employee privacy policy, non-harassment policy, 

employment equity plan and workplace violence policy that 

are tantamount to Employment Equity Act, the 

environment, health and public safety, including the impact 

of the company’s activities and its products or services, 

and good corporate citizenship including promotion of 

equality and prevention of unfair discrimination that is 

marked Annexure “SD”; and 

7.13.5 EMEAI Professional Membership Policy which addresses 

continuous professional learning and development of 

employees that is tantamount to the labour and 

employment including the company’s employment 
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relationships, and its contribution toward educational 

development of its employees that is marked Annexure 

“SE”. 

7.13.6 Majority of these policies are directed by the Sherwin-

Williams Company, which is the ultimate shareholder of 

the Applicant, to all its subsidiaries, including the Applicant. 

7.14 In terms of regulation 43(2)(b) of the Regulations, the Applicant must 

appoint a social and ethics committee unless it has been exempted 

from doing so by the Companies Tribunal in accordance with the 

provisions of section 72(5) and (6) of the Act. 

7.15 In terms of section 72(5)(a) of the Act, the Companies Tribunal may 

grant an exemption if it is satisfied that the company is required in 

terms of other legislation to have, and does have, some form of formal 

mechanism within its structures that substantially performs the 

functions that would otherwise be performed by the social and ethics 

committee in terms of the applicable provisions of the Act and the 

Regulations. 

7.16 In terms of section 72(5)(b) of the Act, the Companies Tribunal may 

grant an exemption if it is satisfied that it is not reasonably necessary 

in the public interest to require the company to have a social and 

ethics committee, having regard to the nature and extent of the 

activities of the Applicant. 

7.17 The Companies Tribunal granted an exemption to Green Farms Nut 

Company Proprietary Limited under case number CT00417ADJ2020, 
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in terms of which the Companies Tribunal determined that, after 

weighing up the nature and extent of the activities of the applicant and 

in particular the number of its employees, which fell substantially short 

of qualifying as having a public interest on that ground: 

“… it is not reasonably necessary that the public interest require 

the company to have a social and ethics committee, having 

regard to the nature and extent of the activities of the company.” 

 

D. APPLICABLE LAW IN RELATION TO EXEMPTIONS 

[8] Section 72(4) empowers the Minister of Trade and Industry (“the Minister”) to 

prescribe, by way of Regulations, those companies which shall be required to 

appoint the SEC.  The relevant provisions of section 72(4) of the Act read as 

follows: 

“The Minister, by regulation, may prescribe – 

(a) a category of companies that must each have a social and 

ethics committee, if it is desirable in the public interest, having 

regard to – 

(i) annual turnover; 

(ii) workforce size; 

(iii) the nature and extent of the activities of such companies; 

(b) the functions to be performed by social and ethics committees 

required by this subsection; and 

(c) rules governing the composition and conduct of social and 

ethics committees.” [Own emphasis added] 

[9] The Minister did indeed make the Regulations in terms of section 223 of the 

Act and such Regulations deal extensively with the establishment, 
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composition and conduct of SECs.  Section 72(4) must therefore be read 

together with regulation 43 of the Regulations which deals with establishment, 

composition and conduct of SECs thereof.  The relevant provisions of 

regulation 43 read as follows: 

“This regulation applies to- 

(a) every state owned company; 

(b) every listed public company; and 

(c) any other company that has in any two of the previous five 

years, scored above 500 points in terms of regulation 

26(2). 

(2) A company to which this regulation applies must appoint a 

social and ethics committee unless–– 

(a) it is a subsidiary of another company that has a social and 

ethics committee, and the social and ethics committee of 

that other company will perform the functions required by 

this regulation on behalf of that subsidiary company; or 

(b) it has been exempted by the Tribunal in accordance with 

section 72 (5) and (6). 

(3) A board of a company that is required to have a social and 

ethics committee, and that–– 

(a) exists on the effective date, must appoint the first 

members of the committee within 12 months after–– 

(i) the effective date; or 

(ii) the determination by the Tribunal of the company’s 

application, if any, if the Tribunal has not granted the 

company an exemption; 
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(b) is incorporated on or after the effective date, must 

constitute a social and ethics committee and appoint its 

first members within one year after –– 

(i) its date of incorporation, in the case of a state owned 

company; 

(ii) the date it first became a listed public company, in 

such a case; or 

(iii) the date it first met the criteria set out in sub-regulation 

(1)(c), in any other case. 

(4) A company’s social and ethics committee must comprise not 

less than three directors or prescribed officers of the 

company, at least one of whom must be a director who is not 

involved in the day-to-day management of the company’s 

business, and must not have been so involved within the 

previous three financial years. 

(5) A social and ethics committee has the following functions: 

(a) To monitor the company’s activities, having regard to any 

relevant legislation, other legal requirements or 

prevailing codes of best practice, with regard to matters 

relating to – 

(i) social and economic development, including the 

company’s standing in terms of the goals and purposes 

of–– 

(aa) the 10 principles set out in the United Nations 

Global Compact Principles; and 

(bb) the OECD recommendations regarding 

corruption; 

(cc) the Employment Equity Act; and 
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(dd) the Broad-Based Black Economic Empowerment 

Act; 

(ii) good corporate citizenship, including the company’s–– 

(aa) promotion of equality, prevention of unfair 

discrimination, and reduction of corruption; 

(bb) contribution to development of the communities 

in which its activities are predominantly 

conducted or within which its products or 

services are predominantly marketed; and 

cc) record of sponsorship, donations and charitable 

giving; 

(iii) the environment, health and public safety, including the 

impact of the company’s activities and of its products or 

services; 

(iv) consumer relationships, including the company’s 

advertising, public relations and compliance with 

consumer protection laws; and 

(v) labour and employment, including–– 

(aa) the company’s standing in terms of the 

International Labour Organization Protocol on 

decent work and working conditions; and 

(bb) the company’s employment relationships, and its 

contribution toward the educational development 

of its employees; 

(b) to draw matters within its mandate to the attention of the 

Board as occasion requires; and 

(c) to report, through one of its members, to the shareholders 

at the company’s annual general meeting on the matters 

within its mandate.” [Own emphasis added] 
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[10] For the purposes of regulations 27 to 30, 43, 127 and 128 of the Regulations, 

every company must calculate its ‘public interest score’ at the end of each 

financial year, calculated as the sum of the following:— 

10.1 a number of points equal to the average number of employees of the 

company during the financial year; 

10.2 one point for every R 1 million (or portion thereof) in third party liability 

of the company, at the financial year end; 

10.3 one point for every R 1 million (or portion thereof) in turnover during 

the financial year; and 

10.4 one point for every individual who, at the end of the financial year, is 

known by the company in the case of a profit company, to directly or 

indirectly have a beneficial interest in any of the company’s issued 

securities. 

[11] In terms of section 72(5) of the Act, a company that falls within a category of 

companies that are required in terms of section 72(4) of the Act read together 

with regulation 43 of the Regulations to appoint the SEC may apply to the 

Companies Tribunal in the prescribed manner and form for an exemption from 

that requirement.  The Companies Tribunal may grant such an exemption if it 

is satisfied that:  

11.1 the company in question is required in terms of other legislation 

to have, and does have, some form of formal mechanism within 

its structures that substantially performs the function that would 
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otherwise be performed by SEC in terms of section 72 and 

regulation 43 of the Regulations1; or 

11.2 it is not reasonably necessary in the public interest to require the 

company to have the SEC, having regard to the nature and extent 

of the activities of the company2. [Own emphasis added.]  

 

E. EVALUATION OF THE APPLICATION FOR EXEMPTION 

[12] In terms of paragraph 15 of van Lombard’s Founding Affidavit read together 

with paragraph 5 of Lombard’s Supplementary Affidavit, the current 

application for exemption from the requirement to appoint the SEC is being 

made in terms of sections 72(5)(a) and 72(5)(b) of the Act read together with 

regulation 43 of the Regulations. 

[13] Section 72(5)(a) of the Act provides that an exemption from the requirement 

to appoint the SEC may be granted by the Companies Tribunal on the basis 

that the company is required in terms of other legislation to have, and does 

have, some form of formal mechanism within its structures that substantially 

performs the functions that would otherwise be performed by the social and 

ethics committee in terms of the applicable provisions of the Act and the 

Regulations. 

[14] Section 72(5)(b) of the Act provides that an exemption from the requirement 

to appoint the SEC may be granted by the Companies Tribunal on the basis 

that it is not reasonably necessary in the public interest to require such a 

 
1  Refer to section 72(5)(a) of the Act. 
2  Refer to section 72(5)(b) of the Act. 
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company to appoint the SEC having regard to the nature and extent of the 

activities of the company in question. 

[15] In terms of regulation 142(1) of the Regulations, a person may apply to the 

Companies Tribunal for an order in respect of any matter contemplated by the 

Act, or the Regulations by completing and filing with the Companies Tribunal’s 

recording officer: 

15.1 an Application in Form CTR 142; and 

15.2 a supporting affidavit setting out the facts on which the application is 

based. 

[16] Form CTR 142 was duly signed on behalf of the Applicant by Lombard in his 

capacity as the managing director of the Applicant.  In addition, the application 

is supported by a Founding Affidavit and Supplementary Affidavit, all of which 

having been deposed to by Lombard.  There are numerous supporting 

documents attached to these affidavits as well.  It is clear from the documents 

placed before me that Lombard had been duly authorized to depose these 

affidavits and to launch the current Application on behalf of the Applicant. 

[17] I am therefore satisfied that the current Application complies with the 

requirements set out in regulation 142(1) of the Regulations and it is therefore 

properly brought before the Companies Tribunal.  I will now proceed to 

evaluate the merits of the application. 

[18] In the current application, the Applicant is seeking an exemption from the 

requirement to appoint SEC on the basis contemplated in sections 72(5)(a) 

and 72(5)(b) of the Act.  For me to properly evaluate and make an appropriate 

determination of this application, it is imperative that I should consider and 
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assess the formal mechanisms which exist within the Applicant’s structure that 

substantially performs the function that would otherwise be performed by the 

SEC.  I must also consider and assess the nature and extent of the activities 

of the Applicant in relation to all the promulgated functions of SEC as fully set 

out in regulation 43(5).  Similarly, the public interest which makes it to be not 

reasonably necessary to require the Applicant to appoint SEC must also be 

considered and assessed due to its relevancy on my decision on whether I 

should grant the requested exemption. 

[19] The Applicant is a South African registered company which is alleged to be 

owned by a single shareholder, being The Valspar (South Africa) (Pty) Ltd (the 

direct Shareholder) which is an entity incorporated in South Africa.  The direct 

Shareholder is in turn, a wholly owned subsidiary of the Sherwin-Williams 

Company, which is an entity incorporated in the United States of America.  It 

follows therefore that the Sherwin-Williams Company is therefore the ultimate 

shareholder of the Applicant. 

[20] In terms of section 1 of the Act, the term “subsidiary” is defined to have a 

meaning that is determined in accordance with section 3 of the Act.  In terms 

of section 3(1) of the Act the meaning of the term “subsidiary” is defined as 

follows: 

“(1) A company is-  

(a) a subsidiary of another juristic person if that juristic 

person, one or more other subsidiaries of that juristic 

person, or one or more nominees of that juristic person 

or any of its subsidiaries, alone or in any combination-  
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(i) is or are directly or indirectly able to exercise, or 

control the exercise of, a majority of the general 

voting rights associated with issued securities of 

that company, whether pursuant to a shareholder 

agreement or otherwise; or  

(ii) has or have the right to appoint or elect, or control 

the appointment or election of, directors of that 

company who control a majority of the votes at a 

meeting of the board; or 

(b) a wholly-owned subsidiary of another juristic person if all 

of the general voting rights associated with issued 

securities of the company are held or controlled, alone or 

in any combination, by persons contemplated in 

paragraph (a).”  [Own emphasis added]. 

[21] The term “juristic person” is defined in section 1 of the Act and it means the 

following: 

“juristic person” includes-  

(a) a foreign company; and  

(b) a trust, irrespective of whether or not it was established within 

or outside the Republic...” [Own emphasis added]. 

[22] Based on the definitions outlined above and what could be gathered from the 

papers placed before the Companies Tribunal and more specifically the 

allegations made by Lombard in the Founding Affidavit and the Supplementary 

Affidavit, the Applicant is a direct subsidiary of the direct Shareholder.  The 
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direct Shareholder is in turn the direct subsidiary of The Sherwin-Williams 

Company.  It follows therefore that The Sherwin-Williams Company is the 

ultimate shareholder of the Applicant as well. 

[23] In terms of regulation 43(2)(a) of the Regulations a company which is a 

subsidiary of another company that has SEC and the SEC of that other 

company (“the Holding Company”) will perform the functions required to be 

performed by SEC in terms regulation 43 on behalf of the subsidiary 

company does not require to establish the SEC. 

[24] The Companies Tribunal had, on countless occasions, already dealt with the 

interpretation of regulation 43(2)(a) of the Regulations and found that 

regulation 43(2)(a) provides an exclusion rather than an exemption, to 

qualifying companies who need not apply to the Companies Tribunal for an 

exemption. 

[25] In my view, regulation 43(2)(a) does not per se deal with the granting of 

exemptions by the Companies Tribunal, but rather indicate which 

companies are excluded from the requirement to apply for an exemption 

to appoint t h e  S E C. Therefore, where a company relies on the provisions 

of regulation 43(2)(a) of the Regulations, it need not make any application for 

exemption to the Companies Tribunal.3  Even if the Companies Tribunal were 

to receive such an application, it would lack the necessary jurisdiction to 

entertain such an application. 

 
3    Refer to Ex parte: Choppies Warehousing Service (Pty) Ltd In re: Application for an exemption from 

the requirement to appoint a social and ethics committee (CT019Mar2016) [2016] COMPTRI 42 (14 
April 2016) at Para (7) and Ex parte: Choppies Supermarkets South Africa (Pty) Ltd; In re: 
Application for an exemption from the requirement to appoint a social and ethics committee 
(CT018Mar2016) [2016] COMPTRI 43 (14 April 2016) at Paras (5) to (6). 
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[26] I gathered from the papers placed before the Companies Tribunal that the 

Applicant is not relying on provisions of regulation 43(2)(a) as the basis of 

making its application for an exemption to appoint SEC.  The request of an 

exemption forming the basis of this application is founded on both sections 

72(5)(a) and 72(5)(b) of the Act read together with regulation 43 of the 

Regulations.  In the nutshell the current application is based on the following 

premises: 

26.1 the company in question is required in terms of other legislation to 

have, and does have, some form of formal mechanism within its 

structures that substantially performs the function that would 

otherwise be performed by SEC in terms of section 72 read together 

with regulation 43 of the Regulations; and 

26.2 that it is not reasonably necessary in the public interest to require the 

Applicant to appoint SEC having regard to the nature and extent of 

the activities of the Applicant. 

[27] In my evaluation of the current application, I am therefore expected to deal 

with issues related to the following: 

27.1 the formal mechanisms which exist within the structures of the 

Applicant that substantially performs the function that would otherwise 

be performed by SEC in terms of section 72 read together with 

regulation 43 of the Regulations; 

27.2 the meaning of reasonable necessity; 

27.3 the meaning of public interest; 
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27.4 the nature of the activities of the Applicant; and 

27.5 the extent of the activities of the Applicant. 

[28] The evaluation of each of the issues listed above is important for purposes of 

my determination of the bigger question of whether the Applicant should be 

granted an exemption from the requirement to appoint SEC.  In undertaking 

such kind of evaluation, I will rely on the information provided by the Applicant 

in its papers and more specifically the allegations contained in Lombard’s 

Founding Affidavit and Lombard’s Supplementary Affidavit all read together 

with the supporting documents attached. 

[29] In paragraphs 5 to 17 of Lombard’s Founding Affidavit read together with 

paragraph 9 of Lombard’s Supplementary Affidavit, the following are alleged 

to be the grounds which supports the granting of an exemption to the Applicant 

from the requirement to appoint SEC: 

29.1 Despite its high turnover, the Applicant’s business activities do not fall 

within the scope of public interest. 

29.2 The business operations of the Applicant involve the manufacture and 

supply of specially coatings for industries such as rigid metal 

packaging, industrial coatings and automotive after-market refinish. 

29.3 The Applicant also imports and supplies products that are 

manufactured by other global operations within its group of 

companies.  Majority of the raw materials used by the Applicant in the 

manufacture of the coatings are chemical commodities which are 

imported into South Africa and are then used in the manufacturing 

process to produce the specialised finished products. 
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29.4 The Applicant is primarily a supplier to industries where coatings are 

used as part of a larger manufacturing process to produce finished 

goods that then move higher in the supply chain. 

29.5 Th average number of employees that are employed by the Applicant 

during the relevant financial year is equal to 94 (ninety-four) and these 

are mainly employed in manufacturing and supply chain roles within 

the Applicant. 

29.6 The Articles of Association or the Memorandum of Association of the 

Applicant do not contain any limitation regarding the business 

activities that the Applicant may undertake. 

29.7 The newly appointed auditors of the Applicant conducted an audit 

review during the 2021 financial year, and they brought it to the 

attention of the board of directors of the Applicant that the Applicant is 

required in terms of the Act and the Regulations to appoint a social 

and ethics committee due to the Applicant having a public interest 

score of over 500 (five hundred) points. 

29.8 In terms of section 72(4)(a) of the Act read with regulation 43 of the 

Regulations, the Applicant is required to appoint a social and ethics 

committee since its public interest score, as calculated in terms of 

regulation 26(2) of the Regulations, for 2 (two) years of the preceding 

5 (five) years is more than 500 (five hundred) points. 

29.9 In order to be more precise, the annual turnover of the Applicant was 

R620 000 000.00 for 2021 financial year.  The Applicant submits that 

this is somewhat superficial in the sense that there was substantial 
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inflation in respect of raw material costs globally and a major portion 

of this turnover is related to the increased pricing to cover such 

increased costs. 

29.10 The Applicant further submits that majority of raw material suppliers 

to the Applicant are major international companies, some of whom are 

listed companies, who themselves have stringent requirements with 

regard to health and safety, anti-corruption, bribery, employment and 

general social and ethics provisions. 

29.11 The Applicant is a wholly owned subsidiary of the direct Shareholder 

and it is submitted that this provides a sufficient degree of oversight 

and control by its direct Shareholder, over the general operations of 

the Applicant.  The Applicant, as part of its functions, always reports 

to its direct Shareholder at the Applicant’s annual general meeting on 

matters within its mandate. 

29.12 In addition to Applicant’s board of directors, the Applicant has an 

extend executive committee of senior managers that meet monthly to 

review the business operations and activities of the Applicant. 

29.13 In addition, the Applicant has a B-BEE implementation committee and 

an Employment Equity Committee that oversees, manages and 

implements the relevant policies in accordance with its mandate 

therein. 

29.14 The Applicant is required in terms of several other legislation to have, 

and does have, some form of formal mechanism within its operations 

that substantially performs the function that would otherwise be 
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performed expected to be performed by SEC in line with the 

provisions of section 72 and regulation 43 of the Regulations.  Copies 

of all the mechanisms which exists within the structures of the 

Applicant as contemplated in sections 72(5)(a) are annexed to 

Lombard’s Supplementary Affidavit and they are the following: 

29.14.1 Anti-bribery and anti-corruption policy that is tantamount to 

the OECD recommendations regarding corruption and 

good corporate citizenship including reduction of corruption 

that is marked Annexure “SA”; 

29.14.2 anti-trust and competition compliance policy tantamount to 

consumer relationships including the company’s 

advertising, public relation and compliance with consumer 

protection laws that is marked Annexure “SB”; 

29.14.3 Human Trafficking Compliance Plan that is tantamount to 

the 10 principles that are set out in the United Nation Global 

Compact Principles that is marked Annexure “SC”; 

29.14.4 Code of conduct policy, equal employment opportunity 

policy, employee privacy policy, non-harassment policy, 

employment equity plan and workplace violence policy that 

are tantamount to Employment Equity Act, the 

environment, health and public safety, including the impact 

of the company’s activities and its products or services, and 

good corporate citizenship including promotion of equality 
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and prevention of unfair discrimination that is marked 

Annexure “SD”; and 

29.14.5 EMEAI Professional Membership Policy which addresses 

continuous professional learning and development of 

employees that is tantamount to the labour and 

employment including the company’s employment 

relationships, and its contribution toward educational 

development of its employees that is marked Annexure 

“SE”. 

29.14.6 Majority of these policies are directed by the ultimate and 

direct shareholder of the Applicant to all its subsidiaries, 

including the Applicant. 

29.15 In terms of regulation 43(2)(b) of the Regulations, the Applicant must 

appoint a social and ethics committee unless it has been exempted 

by the Companies Tribunal in accordance with section 72(5) and (6) 

of the Act. 

29.16 In terms of sections 72(5)(a) and 72(b), the Companies Tribunal may 

grant an exemption if it is satisfied that: 

29.16.1 the company is required in terms of other legislation to 

have, and does have, some form of formal mechanism 

within its structures that substantially performs the 

functions that would otherwise be performed by the social 

and ethics committee in terms of this section and the 

regulations; or 
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29.16.2 it is not reasonably necessary in the public interest to 

require the company to have a social and ethics committee, 

having regard to the nature and extent of the activities of 

the Applicant. 

[30] The Applicant has now provided me with relevant details which I must consider 

during my evaluation and determination of the current application for 

exemption for the requirement to appoint SEC.  For purposes of determining 

the scope and ambit of public interest as referred to in section 72(5)(b) of the 

Act, it is my firm view that one must look closely at each of the functions of 

SEC as provided for in regulation 43(5) of the Regulations. 

[31] In terms of regulation 43(5) of the Regulations, SEC of a company should be 

appointed for purposes of serving several important functions and these 

functions can be grouped into three categories: 

31.1 To monitor the company’s activities, having regard to any relevant 

legislation, other legal requirements or prevailing codes of best 

practice with regard to matters relating to:- 

31.1.1 Social and economic development, including the company’s 

standing in terms of the goals and purposes of: - 

31.1.1.1 The 10 principles set out in the United Nations 

Global Company Principles; 

31.1.1.2 The OECD recommendations regarding 

corruption; 

31.1.1.3 The Employment Equity Act, No 55 of 1998; and 
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31.1.1.4 The Broad-Based Black Economic Empowerment 

Act, No 53 of 2003; 

31.1.2 Good corporate citizenship, including the company’s:- 

31.1.2.1 Promotion of equality, prevention of unfair 

discrimination and measures to address 

corruption; 

31.1.2.2 Contribution to development of the communities in 

which its activities are predominantly conducted or 

within which its products or services are 

predominantly marketed; and 

31.1.2.3 Record of sponsorship, donations and charitable 

giving; 

31.1.3 The environment, health and public safety, including the 

impact of the company’s activities and of its products or 

services; 

31.1.4 Consumer relationships, including the company’s policies and 

record relating to advertising, public relations and compliance 

with consumer protection laws; and 

31.1.5 Labour and employment, including:- 

31.1.5.1 The company’s standing in terms of the 

International Labour Organization Protocol on 

decent work and working conditions; and 
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31.1.5.2 The company’s employment relationships, and its 

contribution toward the educational development 

of its employees; 

31.2 To draw matters within its mandate to the attention of the Board as 

occasion requires; and 

31.3 To report, through one of its members, to the shareholders at the 

company’s annual general meeting on the matters within its mandate. 

[32] As outlined in regulation 43(5) of the Regulations, the role of the SEC is 

therefore in the main to investigate and report on the company’s compliance 

regarding social and ethics issues.  These issues include but they are not limited 

to the following: 

32.1 triple bottom line reporting4; 

32.2 economic, social and environmental sustainability as provided for in the 

United Nations Global Reporting Initiatives; 

32.3 decent working conditions; 

32.4 adherence to procurement practices; 

32.5 adherence to transformational goals; 

32.6 adherence to human rights and employment or labour standards; 

32.7 anti-corruption; and 

 
4   The triple bottom line (or otherwise noted as TBL or 3BL) is an accounting framework with three 

parts: social, environmental (or ecological) and financial. Some organizations have adopted the TBL 
framework to evaluate their performance in a broader perspective to create greater business value. 
A business writer by the name of John Elkington claims to have coined the phrase in 1994. 
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32.8 all issues falling within SEC’s mandate. 

[33] In my view, SECs are important not only to protect the communities and the 

environment where companies operate but for the protection of shareholders’ 

and consumers’ interests as well.  It is common cause that any negative news 

relating to social and ethics issues have a serious economic impact for the 

company, the shareholder, the customers, and the economy of the country in 

which the company in question operates. 

[34] The SEC is there for the main purpose of bringing these social and ethics 

related issues to the attention of the board and shareholders. The SEC must 

also report these social and ethics related issues in the shareholders meeting 

as and when circumstances require it to do so.  Such reporting will ensure that 

the board and shareholders of the company recommend and take appropriate 

corrective measures for the benefit and good of the company and the economy. 

[35] In terms of the Act and the Regulations, companies that are required to have 

SECs are public companies, state owned companies and private companies 

that have in any two or previous five years scored above 500 points in terms of 

the Regulations.  I am therefore enjoined to take into consideration the functions 

of the SEC as provided for in regulation 43(5) of the Regulations when dealing 

with this exemption application and the reasons for me doing so are fully 

outlined hereunder. 

[36] As a matter of fact, when conducting any evaluation of an application for an 

exemption, the Companies Tribunal should take into consideration all the public 

interest issues which should be safeguarded by the establishment of SEC.  The 

public interest issues which must be considered during the progression of such 
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evaluation exercise are all outlined in regulation 43(5) and they all form part of 

the functions of SEC. 

[37] In my view, it is up to the Applicant to show the non-applicability of such SEC’s 

functions to it.  The Applicant must do so through outlining the public interest 

issue(s) which make(s) it to be not reasonably necessary to require it to appoint 

SEC.  The Applicant must also provide detailed information about the nature 

and extent of its activities which must be considered during such evaluation 

process. 

[38] The current application for exemption from the requirement to appoint SEC by 

the Applicant is brought in terms of sections 72(5)(a) and 72(5)(b) of the Act 

read with the application regulations.  These sections provide that an 

exemption may be granted on the basis that: 

38.1 the company is required in terms of other legislation to have, and does 

have, some form of formal mechanism within its structures that 

substantially performs the functions that would otherwise be 

performed by SEC in terms of section 72 read together with regulation 

43 of the regulations; and 

38.2 it is not reasonably necessary in the public interest to require the 

applicant company to appoint SEC having regard to the nature and 

extent of the activities of the applicant company. 

[39] I did peruse Lombard’s Founding Affidavit, Lombard’s Supplementary Affidavit 

and all the details contained in the supporting documents attached thereto. In 

summary, the following information appears from the documentation provided 



Page 31 of 32 
 

by the Applicant in support of its application for an exemption from the 

requirement to appoint SEC: 

39.1 The Applicant is required in terms of other legislation to have, and 

does have, some form of formal mechanisms within its structures that 

substantially performs the functions that are otherwise expected to be 

performed by SEC in terms of the section 72 read together with 

regulation 43 of the Regulations.  The Applicant has provided detailed 

policies which outline the various mechanisms which exists within its 

structure which performs the functions expected to be performed by 

SEC as contemplated in regulation 43(5) of the Regulations. 

39.2 It is not reasonably necessary in the public interest to require the 

applicant company to appoint SEC having regard to the nature and 

extent of the activities of the applicant company.  In addition, since the 

Applicant has some formal mechanisms within its structure which 

performs the functions that are similar to those expected to be 

performed by SEC, it would be imposing an unnecessary burden and 

costs on the Applicant if one was to insist that it should establish SEC. 

[40] I am therefore satisfied that the Applicant managed to adduce the necessary 

evidence that is sufficient for it to be granted exemption in terms of sections 

72(5)(a) and 72(5)(b) of the Act read together with regulation 43 of the 

Regulations.  The exemption to be granted should be for a period of five (5) 

years which must be calculated from the date that I make my order which 

appears herein below. 
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F. ORDER 

[41] I therefore make the following order:  

41.1 the application for condonation for the late filing of the Supplementary 

Affidavit in line with my order of 03 November 2021 is hereby granted; 

41.2 the application for an exemption from the requirement to appoint a 

Social and Ethics Committee is hereby granted in terms of sections 

72(5)(a) and 72(5)(b) of the Act read together with regulation 43 of the 

Regulations; and 

41.3 the exemption granted in terms of paragraph 39.2 above is valid for a 

period of five (5) years from the date of this order. 

 

 

_____________________________ 

LINDELANI DANIEL SIKHITHA 

Member of the Companies Tribunal 

06 April 2022 


