
 

 

IN THE COMPANIES TRIBUNAL OF THE REPUBLIC OF SOUTH AFRICA 

“The Tribunal”  

      Case Number: CT00738/ADJ/2021 

In the matter between: 

AP Moller-Maersk A/S         Applicant  

 

AND 

Maersk Shipping Line  (Pty) Ltd       First Respondent  

(Registration Number: 2020/006870/07) 

Companies and Intellectual Property Commission   Second Respondent 

_____________________________________________________________ 

   DECISION 

_____________________________________________________________ 

    

INTRODUCTION: 

[1] The Applicant is A.P. Moller-Maersk A/S, a Danish 

corporation with an address at Esplanden 50, 1263 

Copenhagen1.   

 
1 Annexure D- A.P. Moller-Maersk company profile 
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[2]  The fi rst  respondent is Maersk Shipping Line (Pty) Ltd, a 

company incorporated in terms of the company laws of 

South Afr ica, with its registered addres s at 9 Kirkmicheal 

Road, Atholl  Heights, Westvi l le, KwaZulu Natal 2.   

[3]  The second Respondent is the Companies and  Intel lectual 

Property Commiss ion (the Commissioner),  established in 

terms of Section 185 of the Companies Act 71 of 2008, with 

its principal place of business at the DTI Campus, Block F, 77 

Meintj ies Street, Sunnyside Pretoria.   

 [4]  This is  an appl ication for a default order, in terms of S.160 

(3) of the Companies Act (“the Act”), read with Regulation 

153, that the fi rst respondent, Maersk Shipping Line (Pty) 

Ltd, offends against the provis ions of sections 11(2)(a)(i i i) ;  

11(2)(b) and 11(2)(c)(i) of the Act,  by incorporating a mark 

that is identical and/or confusingly s imilar to the applicant's  

registered well -known MAERSK and MAERSK LINE trade 

marks, the applicant's company name falsely implies or 

suggests, or would reasonably mislead a person to believe, 

incorrectly, that the fi rst respondent is part of, or associated 

with the applicant. The applicant requests the Tr ibunal to 

grant the fol lowing rel ief:  

  ( i)  that the f i rst respondent does not comply with  

 
2 Annexure B- company disclosure certificated dated 04 June 2021 
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   sections 11(2)(a)( i i i)  and 11(2)(b) and 11(2) (c) of 

  the Act;  

  ( i i)  that the fi rst respondent is directed, in terms of 

  section 160(3)(b)i i) ,  to choose a name which  

  does not consis t of, or incorporate, the mark  

   MAESK, or any other mark which is confusingly  

  and/or deceptively s imilar to the applicant's  

  MAESRK trade mark.  

  ( iv) in the event that the fi rst respondent fai ls to  

   comply with the order as set out in para ( i i i )   

  within 6o days, that the second respondent be 

  authorised to replace the company name with its 

  registration number; and 

  (v) an order as to costs of the applicant in terms of 

  regulation 156 of the Act.  

Submissions by Applicant 

[5]   The Applicant, represented herein by Mr S imone 

Frattasi,  i ts Head of Global IP, duly authorized 3,  has 

complied with procedural requirements and has 

deposed to an affidavit as required by Regulation 

 
3 By Virtue of Letter of Authority signed by Chief Legal Counsel,Head of IT and Digital Law Joachim 

Moller Andersen on 08 July 2021 
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1424,  and further furnished proof of service of this 

appl ication on the fi rst respondent at its registered 

address, on 05 July 2021,  by placing a copy of the 

appl ication in the gate as the premises was locked 5.  

[6]  The Respondent did not f i le an answering aff idavit  

within the st ipulated 20 day period, the latest day 

being 02 August 2021, as required by Regulation 

143(1)(a) and (b) 6 .  The Applicant has therefore f i led a 

Notice of Motion, in terms of Regulaion 145(3) 7,  for a 

default order in terms of regulation 153 8.  

 [7]  According to Mr. Frattasi,  the applicant is  an 

integrated container logists ics company and a leader 

in its f ield international ly. The appl icant's company  

was original ly founded by Captain Peter Maersk -Moller 

 
4 Regulation 142(1)- A person may apply to the Tribunal  for an order in respect of any mattter 

contemplated by the Act. or these regulations, by completing and filing with the Tribunal's recording 

officer- 

(a)  an application in Form 142; and  

(b)  a supporting affidavit setting out the facts on which the application is based. 

(2)  The applicant must serve a copy of the application and afffidavit on each respondent named in 

 the application, within 5 business days after filing it. 

(3)  The application in terms of this Regulation must- 

 (a) indicate the basis of the application, stating the section of the Act or these Regulations in 

 terms of which the application is made; and 

(b)  Depending on the context- 

 (i) set out the Commission's decision that is being appealed or reviewed; 

 (ii) set out the decision of the Tribunal that the applicant seeks to have varied or rescinded; 

 (ii) set out the regulation in respect of which the applicant seeks condonation; or 

(c)  indicate the order sought;and 

(d) state the name and address of each person in repsect of whom the order is sought 
5 Sheriff's retrun of service dated 06 July 2021 
6 (1) Within 20 business days after being served with a complaint referral, or an application, that has 

been filed with the Tribunal, a respondent who wishes to oppose the complaint or application must- 

(a) serve a copy of an Answer on the initiating party; and 

(b) file the answer with proof of service. 
7 A Notice of Motion to be made before the tribunal, for any purpose in terms of the Act and these 

regulations, must be in Form CTR145. 
8 Regulation 153 (1) - If a person served with an initiating document has not filed a response within the 

prescribed period, the initiating party may apply to have the order, as applied for, issued against that 

person by the Tribunal. 

(2) on an application in terms of subregulation (1), the Tribunal may make an order- 

 (a) after it has heard any required evidence concerning the motion; and 

 (b) if it is satisfied that the notice or application was adequately served. 

(3) Upon an order being made in terms of subregulation (2), the recording officer must serve the order 

on the person described in subsection (1) and every other person. 
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and his son Arnold Peter Moller.  I t  provides a range of 

transportation, supply chain, logists ics and related 

services worldwide, including South Afr ica. The 

appl icant has over 80 000 employees in over 130 

countr ies accross the globe, and, as a result,   is  a key 

player in  global trade. The appl icant i s also known 

simply as Maersk,  is  active in ocean and in land freight 

transportation and associated services, such as supply 

chain management and port operation. It  has been 

the largest container shipping l ine and vessel operator 

in the world s ince 1996. The applicant traces its history 

back to 1904, and adopted its MAERSK trade mark in 

relation to its Maersk Line shipping l iner service, in 

1928, and consequently  the applicant has a long 

standing history and reputation and that over 100 

years, its MAERSK name and trade mark has grown 

incredibly wel l -known, internationally and in South 

Afr ica, as evdenced by the printouts from the 

appl icant's website9.   

[8]  The applicant further submitted that it  is  the registered 

proprietor of the MAERSK trade mark in South Afr ica 10. 

I ts wholly owned subsidiary, Maersk Line A/S (w hich 

trades as Maersk A/S) is the registered proprietor of 

the MAERSK LINE trade mark in South Afr ica and uses 

the MAERSK LINE mark with the authorisation of the 

appl icant A.P. Moller  Maersk A/S and Maersk Line A/S 

are referred to collectively as "the appl icant",  as the 

latter is  wholly owend by the former. The applicant has 

submitted proof of the MAESRK South Afr ican trade 

 
9 Annexure C 
10 Annexure E- MAERSK and MAERSK LINE  Trade mark information sheets 
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mark regist ration in various classes in respect of 

various classes in transportation and storage, 11.  

[9]  According to the applicant,  the existence of the fi rst 

respondent came to the applicant's attention on or 

about 20 January 2021, when the appl icant came 

accross the website at www.maersk -s l .com12.  The 

appl icant sought advice from its attorneys, Adams and 

Adams, and instructed them to send a letter of 

demand to the f i rst respondent. A letter of demand 

was sent   to the fi rst respondent by email on 10 

February 202113,  to which no response was received, 

and a fol l low-up email was sent on 22 February 2021 14. 

The fi rst respondent 's director, Ms Thandeka Tash 

Dlamini repl ied on 24 February 2021 and indicated that 

the applicant should have started with the South 

Afr ican Companies and Intel lectual Property 

Commission demanding why they registered the f i rst 

respondent, and did not make any indication that the 

company would be changing the appl icant's name 15. 

The applicant's  attorneys responded on the 25 

February and received no subsequent response from 

Ms Dlamini 16.   The appl icant thus seeks rel ief from the 

Tr ibunal.  

Application of the Law  

 
11 Annexure E 
12 Annexure M 
13 Annexure N- Letter dated 09 February 
14 Annexure O- follow up email 
15 Annexure P- response from the first respondent 
16 Annexure Q. 
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[10]   This is  an application in terms of S.160 read with 

Section 11(2)(a)(b) and (c) of the Act.  Section 160 

provides:  

“ A person to whom a notice is del ivered in terms of 

this Act with respect to an application for reservat ion 

of a name, registration of a defensive name, 

appl ication to transfer the reservation of a name or 

the regist ration of a defensive name, or the 

registration of a company’s name, or any other person 

with an interest in the name of a company, may apply 

to the COMPANIES TRIBUNAL in the prescribed m anner 

and form for a determination whether the name, or 

the reservation, registration or use of the name, or the 

transfer of any such reservation or registration of a 

name, satis f ies the requirements of this Act (s11).”  

 Section 160 (2)(b) provides that an  application in 

terms of subsection 1 above, may be made on good 

cause  shown  at any t ime after the date of reservation 

or registration of the name that is the subject of the 

appl ication, in any other case.  

[11]  Section 160(3) provides for the powers of the  Tr ibunal 

where subsections (1) and (2) have been sat isf ied. It 

provides as fol lows:  

“After considering an appl ication made in terms of 

subsection (1), and any submissions by the applicant 

and any other person with an interest in the name or 

proposed name that is the subject of the application, 

the COMPANIES TRIBUNAL-  
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(a)  Must make a determination whether that name, 

or the reservation, registration or use of the 

name, or the transfer of the reservation or 

registration of the name, satisf ies the 

requirements of this Act (s.11); and 

(b)  May make an administrat ive order directing- 

( i)  The Commission to- 

(cc) cancel the reservation of a 

name, or the registration of a 

defensive name.  

( i i)  a company to choose a new name, 

and fi le a notice of amendment to its 

Memorandum of Incorporation, within a 

period and on any condit ions that the 

tr ibunal considers just,  equitable and 

expedient in the circumstances, including 

a condit ion exempting the company from 

the requirement to pay the prescribed 

fee for f i l ing the notice of amendment  

contemplated in this paragraph.”  

[12]   The Tr ibunal is therefore tasked with considering this 

appl ication and satisfying itself that it  complies with 

the requirements of s.  11 (2) (a)( i),  which provides:  

 

“The name of a company must -  

(a)  Not be the same as- 

( i) the name of another company..  
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( i i i )  A registered trademark belonging to 

a person other than the company, or a 

mark in respect of which an application 

has been fi led in the Republic for 

registration as a trade mark or a well -

known trade mark as contemplated in 

section 35 of the Trade Marks Act, 1993 

(Act no. 194 of 1993), unless the 

registered owner of that mark has 

consented in writ ing to the use of the 

mark as the name of the company.”  

(b)  Not be confusingly s imilar to a name, trade mark,  

word or expression contemplated in paragraph 

(a) unless-  

  ( i) in the case of names referred to in paragraph  

     (a)(i),each company bearing any such similar  

     name is a member of the same group of  

     companies.   

(c)  not falsely imply or suggest, or be such as woul d  

  reasonably mislead a person to believe  

  incorrectly,that the company 

 ( i)  is  part of, or associated with, any other person or 

  entity.      
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Evaluation 

[13] I  am satisf ied that the Applicant has shown good 

cause that it  has a material and legit imate interest in 

pursuing this appl ication with the Tr ibunal  in protecting 

its well -known trade mark MAERSK.  Further and 

according to the f i rst  respondent's disclosure 

cert if icate, it  was registered on 09 January 2020, and 

the applicant only became aware of  the fi rst 

respondent's existence in January 2021, and 

immediately instructed its attorneys, Adams and 

Adams to dispacth a letter of demand to the fi rst 

respondent. This was effected in Febraur 2021. I  am 

therefore satis f ied that the matter was t imeoulsy 

actioned within a reasonable period of becoming 

aware of the fi rst respondent's existence, in 

complaince with section 160(2)(b) of the Act. I f one 

analyses the name of the fi rst  respondent, it  is  clear 

that the dominant feature is "Maersk" which is the 

same as the applicant's  registered and well -known 

trade mark, MAERSK. The inclusion of the descriptive 

words "Shipping Lines" does not dist inguish the fi rst 

respondent from the applicant's  business, in fact, it 

further complicates the confusion and the inadver tent 

assumption that the market may make that the fi rst 

respondent is part of, or is  associated with the 

appl icant, as the applicant is well  known within the 

integrated container logists ics ,  transportation, and 

supply chain industr ies.  The applicant is active in 

ocean and inland freight t ransportation and 

associated services, such as supply chain 

management and port operations, as evidenced by 
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the various excerps from the website submitted by the 

appl icant, in support of this appl ication. It  has been 

the largest container shipping l ine and vessel operator 

in the world s ince 1996. The continued existence of the 

respondent's name may have signif icant negative 

f inancial and reputat ional implications on the 

appl icant, a company that has been in ex istence for 

over 100 years, and has established its international 

footprint and goodwil l  over many decades . This is 

undesirable, the harm that may be caused on the 

appl icant's name and business must be averted. 

Section 11(2)(i i i)  of the Act is clear in providing that 

the name of a company must not be the same as a 

registered trade mark belonging to a person other 

than the company, or a mark in respect of which an 

appl ication has been f i l led in the Republic for 

registration as a trade mark or a well -known trade 

mark as contemplated in section 35 of the Trade Marks 

Act, 1993 (Act 194 of 1993), unless the registered 

owner of that mark has consented in writ ing to the use 

of the mark as the name of the company; (b) must not 

be confusingly s imilar to a name, trade mark, mark, 

word or expression contemplated in paragraph (a) , 

unless ( i i i )  in the case of a name similar to a trade 

mark or mark referred to in paragraph (a)(i i i) ,  the 

company is the registered owner of the business name, 

trade mark, or mark, or is  authorised by the re gistered 

owner to us it .  Subsection (c) goes further to state that  

the name of a company must not falsely imply or 

suggest, or be such as would reasonabl ly mis lead a 
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person to believe incorreclty, that the company (i) is 

part of, or associated with, any o ther person or entity.   

  

FINDINGS 

[14]  The fi rst respondent's name wholly incorporates and is 

confusingly s imilar to the well -known and registered 

MAERSK trade mark, in which the appl icant has shown 

that it  has a major and direct commercial interest. The 

name Maersk Shipping Lines  (Pty) Ltd therefore does 

not satisfy the requirements of sections 11(2)(a)(i i i) ,  

11(2)(b)(i i i)  and 11(2)(c)( i) of the Act.  

ORDER: 

I t  is  therefore ordered that:  

•  the fi rst respondent is directed, in terms of section 

160(3)(b)(i i) ,  to choose a new name which does not 

consist of, or incorporate the MAERSK trade mark, or any 

other mark which is confusingly and/or deceptively 

s imilar to the applicant’s MAERSK and MEARSK LINE trade 

marks;   

•  the fi rst respondent f i le with the second respondent a 

notice of amendment of its Memorandum of 

Incorporation, within 60 days from date of this order;  

•  I f  the f i rst respondent fai ls to comply with this order as 

outl ined above, the second respondent is ordered to 

substitute the fi rst  respondent's registration number in the 

place of "MAERSK SHIPPING LINES";  

•  There is no order with regards to costs.  
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________________ 

B. Zulu 

Member: Companies Tribunal 

28 March 2022 


