
 

 

IN THE COMPANIES TRIBUNAL OF THE REPUBLIC OF SOUTH AFRICA 

“The Tribunal”  

      Case Number: CT00856ADJ2021 

In the matter between: 

AXA       Applicant  

AND 

AXA FINANCE CORPORATION CC  First Respondent 

(Registration Number: 20004/017382/23) 

COMPANIES & INTELLECTUAL PROPERTY  Second Respondent 

COMMISSION 

 

_____________________________________________________________ 

   DECISION 

_____________________________________________________________ 

    

INTRODUCTION: 

[1]  The Applicant is  AXA, A French company having its 

registered office at 2-4 Rue Jules Lefebre Paris,  75009 

France. 
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 [2]  The First Respondent is AXA Finance Corporation CC, a 

corporation incorporated in terms of the Close 

Corporations Act 96 of 1984, having its registered 

address at VNV Plaza, 272 Pretor is Avenue, Randburg, 

Gauteng.  

[3] The Second Respondent is the Companies and 

Intel lectual Property Commission (CIPC), established 

by the Companies Act 71 of 2008 as a jur ist ic person to 

function as an organ of state.  

 [4]  This is  an application in terms of which the applicant 

opposes the registrat ion of the name of the fi rst  

respondent, AXA Finance Corporation CC, in terms of 

sections 11 and 160, read with Regulat ion 153 of the 

Companies Act ("The Act") .  The applicant is seeking a 

determination by the Tr ibunal in respect of its 

objection to the registration of the name AXA Finance 

Corporation CC and seeks the fol lowing rel ief:  

 4.1 that the fi rst  respondent's name does not comply 

 with sections 11(2)(b)( i i i)  and 11(2)(c)(i) of the 

 Act; 

 4.2 that the fi rst respondent is directed to choose a 

 name which does not consist of, or incorporate, 

 the mark AXA, or any other mark which is  

 confusingly and/or deceptively s imilar to the 

 appl icant's AXA trade mark; 

 4.3 that the second respondent, in terms of section 

 160(3)(b)(i i)  read with section 14(2) of the Act be 

 directed to change the name of the fi rst 

 respondent  to it  registration number, in the event 
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 of the f i rst respondent not complying with 

 paragraph 4.2 above within 60 days from the 

 date of the order by the Tr ibunal; and  

 4.4 an order as to costs in favour of the appl icant 

 should the fi rst  respondent oppose the rel i ef 

 sought.  

Submissions by Applicant 

[5]   The Applicant, represented herein Dale T imothy Healy, 

an attorney and partner at Adams and Adams law 

firm, which is authorised to act on behalf of the 

appl icant in terms of Adams and Adams' mandate 

recorded in the Power of Attorney dated 19 October 

2021 f i led together with the  founding affidavit of 

Alexandra Salanson, the applicant's  Head of Mergers 

and Acquis it ions  Group Legal, as required by 

Regulation 142 1.   On 05 November 2020, the 

appl icant's attorneys received instructions to formally 

object to the fi rst respondent's company name AXA 

Finance Corporat ion CC. On the 12th November 2020, 

Mr Healy sent a letter of demand to the fi rst 

respondent call ing on it to cease using the name AXA 

Finance Corporat ion CC, and to undertake to make an 

appl ication to change it s name to one not including 

the trade mark AXA or any confusinlgy s imilar mark. 

Subesquent fol low ups were made from December 

2020 unti l  25 June 2021, to no avail .  On the 10th March 

 
1 (1) A person may apply to the Tribunal for an order in respect of any matter contemplated by the Act, 

or these Regulations, by completing and filing with the Tribunal’s recording officer- 

(a) an application in Form CTR 142; and 

(b) a supporting affidavit setting out the facts on which the application is based. 

(2) The applicant must serve a copy of the application and affidavit on each respondent named in the 

application, within 5 business days after filing it. 
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2021, the appl icant's attorneys caused a letter to be 

delivered by the Sherif f making the same demands as 

in the previous communications. The Sherif f 's  return of 

non- service stated that the registered address is in 

fact a Mult ichoice call  centre. The fi rst respondent did 

not respond to the demand and on 19 July 2021, Mr 

Healy was instructed by the appl icant to prepare the 

appl ication in terms of sections 11(2) and 160 of the 

Act, having exhausted al l  reaonable options in 

attempting to resolve the matter amicably. On 12 

November the Sherif f randburg South West served a 

copy of the application for rel ief,  together with 

supporting affidavits,  on the fi rst respondent at its 

registered address , by affix ing a copy of the 

appl ication to the principal door 2.  The fi rst respondent 

had unti l  10 December 2021 to respond to the 

appl ication and did not do so. On the 15 November 

2021, a copy of the applicat ion for rel ief,  together with 

supporting affidavits,  was served electronica l ly on the 

second respondent, and an acknowlegdment of 

receipt was sent on the same day by the second 

respondent 3.  

[6]  In this regard,  I  am satisf ied that the application for 

rel ief was adequately served by the applicant's 

attorneys upon the fi rst and second respondents. I  am 

further stat isf ied that there was procedural 

compliance with the Act, with regards to the fi l ing of 

the application for rel ief and this application for 

default judgement.  

 
2 Sheriff's return of service DTH 2 
3 correspondence between Mr Healy and the second respondent-DTH 3 
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Jurisdict ion 

[7]  The applicant has submitted that i t  i s  the proprietor of 

the AXA trademark, registered under various  classes 

of goods and services, including amongst others, 

insurance services, monetary affairs and real estate 

affairs,  communication and telecommunication. The 

appl icant also has a pending South Afr ican trade mark 

appl ication for the AXA trademark, f i led on 01 

February 2021 covering insurance and finance 

industr ies. The applicant is a French mutl inational f i rm 

founded in 1806, with operat ions in 54 counti res 

global ly. The applicant also provides investment 

management and other f inancial  services as well  as 

employs 153 000 people who service approximately 

105 mil l ion cl ients worldwide. It  has sponsored 

Liverpool Footbal l  Club since 2018, aiming for global 

brand vis ibi l i ty and rais ing AXA's profi le among sports 

fans around the world.  The applicant submitted that it  

has r ights in the AXA mark aris ing from its earl ier t rade 

marks regist rations, its pending registration and its 

reputat ion through acquired use and fame, and 

argues that the dominant feature of the respondent's 

name AXA, is identical to the applicant's trade mark, 

and that the words Finance Corporation are purely 

descriptive and cannot serve to dist inguish the fi rst 

respondent from the applicant's trade mark. The 

appl icant argued that on the contrary, these words 

increase the l ikel ihood of confusion in that they 

describe the very services for which the applicant's 

AXA trade mark is registered and well  known, being 

financial services. The applicant further submitted that 
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the use of the name/mark AXA Finance Corporation by 

the Respondent wil l  result in confusion in the market as 

members of the public are l ikely to believe that the 

services offered by the fi rst respondent are those of 

the applicant or that the fi rst respondent is aff i l iated 

or associated with the applicant, which is not the 

case, and that the use of the trade mark amounts to 

trade mark infr ingement in terms of section 34(1)(a) of 

the Trade Marks Act in that the f i rst respondent is using 

or purposes to use, in the course of trade and in 

relation to the services in respect of which the 

appl icant's AXA mark is registered, a name or mark so 

nearly resembling the applicant's trade mark that is 

l ikely to deceive and/ or cause confusion. 

Alternativey, the appl icants submitted that the  use of 

the fi rst respondent's name in trade amounts to the 

use of a name that is confusingly and/or deceptively 

s imilar to the applicant's registered  trade mark in 

relation to services that are so s imilar to those in 

respect of which the AXA trade mark is  registered that, 

in such use, deception or confusion is l ikely to arise, 

and therefore, the fist respondent's name, the 

appl icants submitted, is contrary to the provis ions of 

section 11(2)(b)(i i i)  and 11(2)(c)(i) of the Act, in that it  

is  confusingly s imi lar to a trade mark belonging to the 

appl icant and in that it  would reasonably mislead a 

person to believe incorrectly that the fi rst respondent 

is part of or associated with the applicant.  
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[8]  I  note the reference of the applicant to the Comair 

Limited v Kulula South Afr ica (Pty) Ltd & Others 

decis ion of the High Court of South Afr ica, Gauteng 

divis ion under case no. 65895/2019, wherein the court 

authorised the CIPC to change the name of a 

company to its registration number, and further found 

that the Companies Tr ibunal is empowered to make an 

administrative order directing the CIPC to change the 

name of a company to its registration number, upon 

fai lure of the relevant company to change its name  in 

accordance with an order made by the Tr ibunal. 

However, I  am unable to proceed to decide on the 

merits of the case without f i rst dealing with whether 

the Tr ibunal in fact does enjoy jur isdiction to make a 

decis ion on this application. The applicant has  

submitted that although the Companies Act of 1973 

and Close Corporations Act of 1984 have been 

repealed, the decis ions of the High Court, decided 

under these statutes dealing with the grounds of 

'undesirabi l i ty '  and 'calculated to cause damage' are 

st i l l  of relevance to matters under section 160, read 

with section 11 of the current Companies Act. S.160(1) 

provides that a person to whom a notice is del ivered 

in terms of this Act with respect to an application for 

reservation of a name, registrat ion of a defensive 

name, applicat ion to transfer the reservation of a 

name or the registration of a defensive name, or the 

registration of a company’s name, or any other person 

with an interest in the name of a company, may apply 

to the Companies Tr ibunal  in the prescribed manner 

and form for a determination whether the name, or 
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the reservation, registration or use of the name, or th e 

transfer of any such reservation or registration of a 

name, satis f ies the requirements of this Act (s11).  

Section 160 (2)(b)further provides that an applicat ion 

in terms of subsection 1 above, may be made on good 

cause shown at any t ime after the date of  reservation 

or registration of the name that is the subject of the 

appl ication, in any other case.  Section 160(3) provides 

for the powers of the Tr ibunal where subsections (1) 

and (2) have been satisf ied. It  provides as fol lows:  

“After considering an appl ication made in terms of 

subsection (1), and any submissions by the applicant 

and any other person with an interest in the name or 

proposed name that is the subject of the application, 

the Companies Tr ibunal -  

(a)  must make a determination whether that name, 

or the reservation, registration or use of the 

name, or the transfer of the reservation or 

registration of the name, satisf ies the 

requirements of this Act (s.11); and 

(b)  may make an administrat ive order directing- 

( i)  The Commission to- 

(cc) cancel the reservation of a 

name, or the registration of a 

defensive name.  

( i i)  a company to choose a new name, 

and fi le a notice of amendment to its 

Memorandum of Incorporation, within a 
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period and on any condit ions that the 

tr ibunal considers just,  equitable and 

expedient in the circumstances, including 

a condit ion exempting the company from 

the requirement to pay the prescribed 

fee for f i l ing the notice of amendment 

contemplated in this paragraph.”  

 

[9]  The appl icant has sought a determination in terms 

section 160  on the basis that the fi rst respondent's 

name contravenes against the provis ions of section 11, 

part icularly sections 11(2)(b) ( i i i )  and (2)(c)(i) ,  which 

sections provide:  

 S.11(2)(b)(i i i)- "The name of a company must not be 

the same as...a registered trade mark beloning to a 

person other thatn the company, or a mark in respect 

of which an application has been f i led in the Republic 

for registration as a trade mark or well -known trade 

mark as contemplated in section 35 of the Trade Marks 

Act, 1993 (ACt 194 0f 1993) ,  unless the registered 

owner of that mark has consented in writ ing to the use 

of the mark as the name of the company.                                          

S.11(2)(c)(i)- "the name of a company must not falsely 

imply or suggest, or be such as would reasonabley 

mislead a person to believe incorrectly, that the 

company is part of or associated with, any other 

person or enti ty... .".   
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 The applicant has cited various decis ions on name 

disputes based on the repealed Acts, which al l  

precede the coming into effect of the Companies A ct, 

2008, in which this part icular application is based. 

There is no confusion to the fact that the f i rst 

respondent was registered in the year 2004, in  

accordance with the Close Corporations Act, and 

there is no confusion as well  that the Act in which this 

appl ication is lodged came into effect on 01 May 

2011, some seven years after the fi rst respondent was 

registered. The Companies Act of 2008 became of  

force and effect with effect from 01 May 2011 and has 

no retrospective appl icabil i ty 4.  There is no provis ion of 

the Act where it  express ly st ipulates its retrospective 

appl icabil i ty, and certainly not the provis ions which 

form the basis of this application and in which the 

appl icant seeks rel ief ,  and therefore this application is 

not covered by the provis ions of the Act on account of 

the fact that the fi rst  respondent was registered pr ior 

to the coming into operation of the Act.  

FINDINGS 

[10]  The Tr ibunal does not have jur isdiction  in terms of the 

Companies Act, to grant the rel ief  sought by the 

appl icant against the fi rst and second respondents. 

The adjudicative powers of the Tr ibunal must be 

exercised in l ine with the provis ions of the Companies 

 
4 I cite my learned colleague L. Simkhitha in the Tribunal case no. CT022Feb2018 , handed down on 

11 July 2018  wherein he stated that the principle of retrospectivity is also recognised by the law of 

South Africa  in which there is a strong presumption against retrospective operation of a statute: 

generally a statute will be construed as operating prospectively only, unless the legislature has clearly 

expressed a contrary intention (Genrec MEI (Pty) Ltd V Industrial Council for the Iron, Steel, 

Engineering, Metallurgical Industry & Others 1995 (1)SA 563 (A) at 572E-F). 
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Act, sections 11 and 160 of the Act do not apply to the 

current name objection application. The applicat ion 

therefore fai ls on that basis.   

ORDER: 

[11]  The appl ication is  di smissed. 

 

________________ 

B. Zulu 

02 February 2022 


