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COMPANIES TRIBUNAL OF SOUTH AFRICA 

           Case Number:  CT00831/ADJ/2021  

In the matter between: 

 

SAFIKA HOLDINGS LIMITED                                                                       Applicant 

                                                           

          

and 

 

SAFIKA MNDENI PROPRIETARY LIMITED                                  First Respondent 

(Registration Number: 2021/628920/07) 

 

COMMISSIONER OF COMPANIES                                            Second Respondent  

 

 

Presiding Member    : Khashane La M. Manamela (Mr.) 

Date of Decision    : 31 January 2022 

 

 

DECISION (Order and Reasons) 

 

Summary: Objection (in the form of an application for a default order) by the applicant 

against the first respondent’s name SAFIKA MNDENI based on s 11(2) of the 

Companies Act 71 of 2008. Grounds of objection includes that the first respondent’s 

name is confusingly similar to the applicant’s trade mark SAFIKA and/or that the first 

respondent’s name falsely implies or suggests or is such as would reasonably mislead a 

person to believe incorrectly that the first respondent is part of or is associated with the 

applicant. The objection is upheld in terms of section 11(2)(b) as the name is found to be 

confusingly similar to the trade mark. No order as to costs is made due to the 

circumstances of the matter. No order is made in respect of the second respondent due to 

the absence of proof of service of the application on the second respondent. 

 

Khashane La M. Manamela 
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Introduction 

 

[1] Safika Holdings Proprietary Limited, the applicant, is the proprietor of the trade 

mark “SAFIKA” registered with the relevant authority in its name since 1997. The 

applicant approaches this Tribunal in terms of section 160 of Companies Act 71 of 2008 

(the Companies Act) for the company name Safika Mndeni Proprietary Limited, used and 

registered by the first respondent, to be declared unsatisfactory of the requirements of the 

section 11(2)1 Companies Act. Simultaneous with such declaration the applicant seeks 

that the first respondent be directed to change its name to a name satisfactory of the 

provisions of the Companies Act. The changed name ought to exclude the word 

“SAFIKA”. The second respondent, namely the Commissioner of the Companies and 

Intellectual Property Commission (the CIPC), awkwardly cited (with respect) as the 

Commissioner of Companies,2 is joined in these proceedings in the event the first 

respondent does not (either timeously or at all) comply with an order for the first 

respondent to change its name. 

 

[2] The application is not opposed by either of the respondents. This means that this 

application is to be determined by this Tribunal as an application for a default order, 

envisaged by regulation 1533 of the Companies Regulations, 2011 (the Companies 

 
1 See par [11] below for the reading of s 11(2) of the Companies Act in the material part. 
2 Section 1 of the Companies Act refers to the “Companies and Intellectual Property Commission”, and 

“Commissioner”. The former is established in terms of s 185 of the Companies Act and the latter is 

appointed by the Minister under s 189 of the Companies Act. Therefore, the reference “Commissioner of 

Companies” is unknown. 
3 Regulation 153 of the Companies Regulations provides as follows: “(1) If a person served with an 

initiating document has not filed a response within the prescribed period, the initiating party may apply to 

have the order, as applied for, issued against that person by the Tribunal. (2) On an application in terms of 

sub-regulation (1), the Tribunal may make an appropriate order––  (a) after it has heard any required 

evidence concerning the motion; and (b) if it is satisfied that the notice or application was adequately 
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Regulations). There is proof that the first respondent received notice of the application. 

From the papers filed, the application was served by the Sheriff of the Court on the sole 

director of the first respondent, Mr Thulani Alfred Nkosi, personally on 20 October 2021. 

This was after the papers were sent to him by electronic mail or e-mail on 12 October 

2011. But there is no proof that the CIPC was notified of these proceedings. I will revert 

to this issue below. Suffice for now to state that I am satisfied that the application was 

“adequately served”4 on the first respondent. Therefore, I proceed to determine the 

application on its merits. 

 

Applicant’s case 

[3] The applicant states that it commenced conducting business under the name and 

trade mark SAFIKA in 1995. Its business was in relation to “information technology, the 

supply of computer hardware and software, personnel recruitment, telecommunications 

and, with interests in banking and financial services, resources and private equity”. 

[italics added for emphasis]  

 

[4] The trade mark SAFIKA was registered between 1997 and 2015 in favour of the 

applicant in various classes and in respect of a variety of services and products. It is 

further stated that the trade mark registrations are still valid and in force. Extracts from 

the trade marks register on the applicant’s trade mark are included in the papers. 

 

 
served. (3) Upon an order being made in terms of sub-regulation (2), the recording officer must serve the 

order on the person described in subsection (1) and on every other party. 
4 Regulation 153(3) of the Companies Regulations. See footnote 3 above. 
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[5] The applicant also says it has over the years registered a variety of companies to 

facilitate or further its business interests across different industries, through trade and 

investments. These businesses have access to the name and trade mark SAFIKA, but the 

proprietary rights in the name and trade mark belong to the applicant. All these other 

companies constituting the SAFIKA Group use the name and mark SAFIKA with the 

applicant’s authority or consent. 

 

[6] It is further stated that the applicant’s business under the SAFIKA brand currently 

extends “to financial services, mining, agriculture, industrial manufacturing, strategic 

investments, communication, aerospace, commodity marketing, health and transport and 

logistics”.5 [italics added for emphasis] 

 

[7] The applicant has expended a considerable amount of money, time and effort 

towards the advertisement, marketing and promotion of its SAFIKA business. 

Consequently, members of the public associate the trade mark SAFIKA with the 

applicant. 

 

[8] Additional to what appears above the following further selected statements from 

the applicant’s founding affidavit are made in support of relief sought in this application: 

 

 

“19. 

The Applicant has been extensive use of the SAFIKA trade mark in South Africa 

and internationally. The Applicant has acquired, through its extensive use of its 

trade mark in the course of trade, a substantial goodwill and reputation in its 

SAFIKA trade mark throughout South Africa. The trade mark SAFIKA has 

 
5 Founding affidavit p 8, par 15. 
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become synonymous with the Applicant and well-known in the industry. The 

Applicant has well established statutory and common law rights in the name and 

mark SAFIKA. 

 

     20. 

Relying on common law rights through the remedy of passing-off, the Applicant 

is entitled to prevent third parties from using the mark SAFIKA or any other 

variation of its trade mark in the course of trade in a manner that misrepresents 

that the other person is, or is associated with, the Applicant that is likely to cause 

confusion, deception and damage to the Applicant. 

 

BACKGROUND 

 

     21. 

On becoming aware of the registration of the company SAFIKA MNDENI 

PROPRIETARY LIMITED (2021/628920/07), the Applicant instructed its 

attorneys, Adams & Adams, to address a letter of demand to the First 

Respondent, informing the First Respondent of the Applicant’s rights under the 

SAFIKA name and trade mark. 

 

     22. 

Adams & Adams proceeded to conduct online and SearchWorks searches to 

obtain direct contact information for the First Respondent and/or its director. The 

search results brought up telephone numbers for the director of the First 

Respondent… 

 

     23. 

On 13 August 2021, Ms. Rachel Lee from the Applicant’s attorneys contacted the 

director, Mr. Thulani Alfred Nkosi, of the First Respondent telephonically to 

obtain a direct contact e-mail address. Mr. Nkosi provided the e-mail address … 

to send the Applicant’s letter of demand… 

 

… 

     27. 

The Applicant’s SAFIKA name and trade mark is well-known in South Africa 

and a trusted name and trade mark, which has, over the past 25 years, through 

business and social responsibility initiatives, become a household name. 

 

 

     28. 

The Applicant submit that the First Respondent, under the name SAFIKA 

MNDENI PROPRIETARY LIMITED is not part of the Applicant’s business 

or the Safika Group of companies and has never been authorised to incorporate 

the mark SAFIKA in its name. The mark SAFIKA is visually and phonetically 

identical to the Applicant’s well-known trade mark [and registered trade mark] 

SAFIKA … 

 

… 
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     35. 

The reference to “MNDENI” in the First Respondent’s name does not serve to 

distinguish the mark SAFIKA incorporated in the First Respondent’s name from 

the Applicant’s SAFIKA trade mark and the name of its various SAFIKA 

companies. It can be seen from Annex S13 that a Google search for the First 

Respondent’s name SAFIKA MNDENI PROPRIETARY LIMITED brings up 

immediate results for the Applicant. Members of the public who encounter the 

First Respondent are likely to believe that the First Respondent is the Applicant 

or associated with the Applicant’s business. It is not inconceivable for SAFIKA 

MNDENI PROPRIETARY LIMITED to be mistakenly perceived to be part of 

the Applicant’s Safika Group of companies. 

 

     36. 

The First Respondent’s name is in contravention of Section 11(2) of the 

[Companies] Act and the use of the First Respondent’s name is likely to lead to 

confusion in the marketplace and it should not be permitted to remain in its 

current form on the companies register. 

 

… 

 

     51. 

The Applicant’s continued use of the mark SAFIKA in the industry is an 

indication of the great value attached to the brand that has become synonymous 

with the Applicant. The SAFIKA name and mark is readily associated with the 

Applicant’s business and the First Respondent’s use of the name SAFIKA 

MNDENI PROPRIETARY LIMITED may deceive and confuse third parties 

who wish to enter into business with the Applicant into believing that the First 

Respondent is the Applicant. 

  

 

     52. 

In view of the substantial rights and reputation that the Applicant enjoys in the 

SAFIKA trade mark in relation to the goods and services for which the 

Applicant’s trade mark registrations extend and are used, use of the First 

Respondent’s name in the trade is likely to deceive and cause confusion amongst 

members of the public, who are likely to believe that there is a connection 

between the First Respondent and the Applicant when there is no connection.” 

 

 

[9] As indicated above, both respondents are not taking part in this application. 

Therefore, not much can be said about the first respondent. In the papers, the first 

respondent’s details, as gleaned from the disclosure certificate issued by the CIPC are 

briefly as follows: (a) the first respondent was registered on 24 May 2021; (b) it has a 

single director, as already stated, and (c) its registered office address is in Bethal 
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Mpumalanga. The first respondent shares its postal address and address of registered 

office with its sole director. The address is the latter’s residential and postal address. It 

appears the first respondent is a start-up or fledgling company. The CIPC, on the other 

hand, is a statutory regulatory entity in respect of companies and intellectual property.6 

 

[10] As it is common in this type of applications the applicant has simply stated that it 

was made aware of the existence of the first respondent by its attorneys of record. The 

date on which the applicant itself or its attorneys became aware of the existence of the 

first respondent’s name is not disclosed. This suggests the existence of defects in the 

application, including as to whether the applicant acted within a reasonable time in the 

pursuit of this application, after becoming aware of the impugned name. This type of 

conduct is not exemplary, especially when considering that an attorneys’ firm is involved 

and spearheading everything on behalf of the applicant. I have expressed the same 

misgivings in previous proceedings before this Tribunal.7 I will nevertheless proceed to 

determine the merits of the application. 

 

Applicant’s case and the applicable legal principles (an analysis)  

[11] It has been indicated above that the applicable legal principles for the 

determination to be made in this matter are located in section 11(2) of the Companies 

Act. This provision reads as follows in the material part: 

  

 
6 Footnote 2 above. 
7 Sifiso Learning Group Proprietary Limited v Future Nation Construction and Enterprise Proprietary 

Limited, Companies Tribunal, Case Number: CT00666/ADJ/2021 (23 August 2021) at pars [7]-[8], and 

Safika Holdings Proprietary Limited v Safika Base Corp Proprietary Limited, Companies Tribunal, Case 

Number: CT00692/ADJ/2021 (04 October 2021) at pars [7]-[9]. 
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“(2) The name of a company must- 

(a)  … 

(b) not be confusingly similar to a name, trade mark, mark, word or expression 

contemplated in paragraph (a) unless - 

(i) in the case of names referred to in paragraph (a)(i), each company bearing any 

such similar name is a member of the same group of companies; 

… 

(c) not falsely imply or suggest, or be such as would reasonably mislead a person 

to believe incorrectly, that the company- 

(i) is part of, or associated with, any other person or entity …”  

 

[12] From the submissions reflected above the applicant’s case is essentially that the 

first respondent’s name is confusingly similar to its trade mark and company name 

SAFIKA. Also that the first respondent’s name incorrectly denotes an association 

between the applicant and the first respondent. 

     

[13] The applicant seeks that the first respondent’s name be accordingly changed or its 

memorandum of incorporation be amended through an order of this Tribunal. The order 

ought to be to the effect that the word “SAFIKA” be excluded from the respondent’s 

name to render the name satisfactory of the provisions of section 11(2) of the Companies 

Act. 

 

Conclusion and costs 

[14] Against the backdrop of what appears above, it is my finding that the company 

name of the first respondent does not satisfy the requirements of the Companies Act. This 

is so due to the inclusion of the word “SAFIKA” in the name. I find that the first 

respondent’s name whilst it remains inclusive of the word “SAFIKA” is confusingly 

similar to the applicant’s trade mark SAFIKA. I will direct that the first respondent attend 
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to change its name or amend its memorandum of incorporation to remove any reference 

to the word SAFIKA. 

 

[15] Regarding the relief sought against the CIPC or its Commissioner, I am of the 

view that I lack the jurisdiction to do so without proof of service of the application on the 

CIPC or its Commissioner. A party against whom relief is sought or in respect of whom 

an order is to be made ought to be notified of the proceedings. This is one of the rules of 

natural justice. 

 

[16] I also find the circumstances of this matter do not warrant the granting of a costs 

order against the first respondent. Therefore no costs order will be made.   

 

Order 

[17] Therefore, the following order is made: 

a) that, the first respondent’s registered company name “SAFIKA 

MNDENI” does not satisfy the requirements of section 11(2)(b) of the 

Companies Act 71 of 2008; 

 

b) that, the first respondent is directed to choose a new name and file a notice 

of amendment to its Memorandum of Incorporation; 

 

c) that, the first respondent is directed to complete the activities ordered in b) 

hereof within two (2) months of service of this order upon the first 
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respondent in terms of regulation 153(3) of the Companies Regulations, 

2011, and 

 

d) that, there will be no order as to costs of this application. 

 

_________________________ 

Khashane La M. Manamela 

Member, Companies Tribunal 

31 January 2022 


