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IN THE COMPANIES TRIBUNAL OF THE REPUBLIC OF SOUTH AFRICA 

 

CASE NO: CT00812/ADJ/2021 

In the matter between: 

FREDERICK JACOBUS VAN ZYL         Applicant 

 

and 

SAREL PHILLIP VAN ZYL       Respondent 

 

IN RE: VAN ZYL SALLIMANITE (PTY) LTD 

(REGISTRATION NUMBER: 2019/193105/07 

______________________________________________________________________ 

Presiding Member:     Lindelani Daniel Sikhitha 

Date of handing down of decision:  12 January 2022 

____________________________________________________________________________ 

Summary: An application for removal of a director in terms of section 71(8) of the Companies 
Act, 2008 (Act No. 71 of 2008) – respondent failed to serve and file an answer – application for a 
default order in terms of regulation 153 of the Companies Regulation 2011 – default order can 
only be granted if the Companies Tribunal is satisfied that the application was adequately served 
on the respondent – application adequately served on the respondent through email 
communication in terms of regulation 7(1) of the Companies Regulation 2011 – held: application 
for default order is granted and the respondent is removed as director of Van Zyl Sillimanite (Pty) 
Limited with immediate effect. 
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DECISION (Reasons and Order) 

______________________________________________________________________ 

Per: Lindelani Daniel Sikhitha 

 

A. INTRODUCTION 

[1] The Applicant in this matter is Frederick Jacobus van Zyl who is an adult male 

South Africa citizen with Identity Number: 900915 5204 08 6 and who is currently 

residing at Portion 182, Neilersdrif 34, Keimoes, Northern Cape Province, 

Republic of South Africa, 8860. 

[2] The Respondent in this matter is Sarel Phillip van Zyl who is an adult male South 

African citizen with Identity Number: 950905 5154 08 3 and whose current 

residential address is not known to the Applicant.  The Respondent’s previous 

residential address, as per records held by the Companies and Intellectual 

Property Commission, is at Portion 182, Neilersdrif, Keimoes, Northern Cape, 

Republic of South Africa, 8860. 

[3] The Applicant and the Respondent are natural brothers, and they are also the 

only directors of a company known as Van Zyl Sillimanite (Pty) Ltd, bearing 

registration number 2019/193105/07 (“the Company”).  The Company is a private 

company with limited liability duly incorporated and registered as such in terms 

of the applicable laws of the Republic of South Africa. 

[4] This application relates to the removal of the Respondent as a director of the 

Company due to alleged acts of misconduct and/or neglect of director’s duties as 
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fully outlined below.  In this application, the applicant seeks the removal of the 

Respondent as director of the company as contemplated by section 71(8) of the 

Companies Act, 2008 (Act No. 71 of 2008) (“the Act”). 

[5] The Applicant is seeking for the following relief from the Companies Tribunal 

against the Respondent: 

5.1 Ordering the Respondent to make available to the Applicant, complete 

financial history of the Company, including but not limited to Company’s 

bank statements; 

5.2 In the event that the supplied financial history shows any wrongdoing, 

allowing the Applicant to present further evidence in this dispute; 

5.3 Removing the Respondent from his office or position as director of the 

Company in terms of section 71(8) of the Act; and 

5.4 Declaring the Respondent a delinquent director in terms of section 

162(5)(c) of the Act. 

[6] I will deal with the issue as to whether the Companies Tribunal has the powers to 

grant all or any of the relief sought by the Applicant in this matter at a latter stage.  

I now turn to deal with some procedural issues which I consider to be important 

for my decision in this matter.  

 

B. COMPLIANCE WITH PROCEDURAL MATTERS 

[7] In terms of Regulation 142(1) of the Companies Regulations, 2011 (“the 

Regulations”), a person may apply to the Companies Tribunal for an order in 
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respect of any matter contemplated by the Act or the Regulations by completing 

and filing with the Companies Tribunal’s recording officer: 

7.1 an Application in Form CTR 142; and 

7.2 a supporting affidavit setting out the facts on which the application is 

based.   

[8] The current Application together with the Affidavit (“the Supporting Affidavit”) 

deposed to by the Applicant seems to have been filed with the Companies 

Tribunal on the 13th day of September 2021.  The application was however, 

acknowledged and date stamped by the recording officer of the Companies 

Tribunal on the 20th day of September 2021. 

[9] In terms of Regulation 142(2) of the Regulations, the Applicant is required to 

serve a copy of the Application and supporting affidavit on each respondent cited 

in the Application, within 5 business days after filing it with the Companies 

Tribunal.  On the face of the papers filed with the Companies Tribunal, only one 

respondent was cited on the application. 

[10] On the face of the papers filed with the Companies Tribunal, the Application was 

served on the Respondent through email communication on the 13th day of 

September 2021.  The Application was then acknowledged and stamped by the 

recording officer of the Companies Tribunal on the 20th day of September 2021.  

An email communication acknowledging receipt of the application was sent to the 

Applicant on the same day. 

[11] In the aforesaid acknowledgement email communication, the Applicant was 

directed by the recording officer of the Companies Tribunal to serve the 
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application on the Respondent within five (5) business days.  As directed, the 

Applicant indeed proceeded to serve the Application on the Respondent through 

email communication and such service was done on the 20th day of September 

2021.  Accordingly, I am satisfied that the Application in this matter was 

adequately served on the Respondent through email communication. 

[12] In terms of regulation 143(1) of the Regulations, a respondent who wishes to 

oppose the complaint or application must serve a copy of answer on the initiating 

party and file the answer with proof of service thereof with the Companies 

Tribunal within twenty (20) business days after being served with a complaint 

referral, or an application, that has been filed with the Companies Tribunal.1 

[13] It follows therefore that the Respondent was required to serve a copy of his 

answer on the Applicant and file same together with proof of service on the 

Applicant with the Companies Tribunal within twenty (20) business days in terms 

of regulation 143(1) of the Regulations. 

[14] Upon proper calculation of the time period in terms of regulation 143(1) of the 

Regulations the Respondent was required and had failed to serve its answer on 

the Applicant and to file same with the Companies Tribunal together with proof of 

service thereof on or before the 19th day of October 2021.  As at the date of filing 

of the Application for the Default Order in this matter, the Respondent has still not 

served on the Applicant and filed with the Companies Tribunal a copy of its 

 
1  Regulation 143(1) of the Regulations reads as follows: 

“Within 20 business days after being served with a Complaint Referral, or an application, that has 
been filed with the Tribunal, a respondent who wishes to oppose the complaint or application must–
–  
(a) serve a copy of an Answer on the initiating party; and  
(b) file the Answer with proof of service.” 



Page 6 of 26 
 

answer together with proof of service thereof as prescribed by regulation 143(1) 

of the Regulations. 

 [15] As a result of the Respondent’s failure to serve its answer on the Applicant and 

file same with the Companies Tribunal together with proof of service thereof on 

the Applicant, the Applicant was entitled to file the Application for Default Order, 

in terms of regulation 153(1) of the Regulations, with the Companies Tribunal.   

[16] The Companies Tribunal is therefore enjoined to consider the Application for 

Default Order in line with the provisions of regulation 153(2) of the Regulations 

which read as follows: 

“(1) If a person served with an initiating document has not filed a 

response within the prescribed period, the initiating party may 

apply to have the order, as applied for, issued against that 

person by the Tribunal. 

(2) On an application in terms of sub-regulation (1), the Tribunal 

may make an appropriate order–  

(a) after it has heard any required evidence concerning the 

motion; and  

(b) if it is satisfied that the notice or application was 

adequately served.” [Own emphasis added.] 

[17] The Applicant did indeed proceed to file its Application for Default Order (Form 

CTR 145) in terms of regulation 153 of the Regulations on the 28th day of October 

2021.  I am therefore satisfied that both the Application and the Application for 

Default Order in this matter are complying with the applicable provisions of the 

Act and the Regulations.  I now turn to deal with some factual background which 

I consider to be relevant for my determination of the Application. 
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C. FACTUAL BACKGROUND 

[18] The jurisdiction of the Companies Tribunal to deal with the current Application is 

to be found through conducting a thorough examination of the papers placed 

before Companies Tribunal as well as applicable provisions of the Act.  In certain 

instances, I will also be required to consider relevant case law. 

[19] I should, however, emphasize that I should always ensure that this exercise is 

performed within the context of the predominant facts of the matter.  This does 

not mean I should deal with every single fact that had been put forward by the 

Applicant.  In my view, I am only required to deal with those facts that are relevant 

to the determination of the issues and reliefs that are sought by the Applicant. 

[20] On the face of the papers filed with the Companies Tribunal, this Application 

concerns the removal of the Respondent as a director of the Company for the 

following reasons: 

20.1 The Respondent refuses to share the bank statements of the Company 

with the Applicant since March 2020. 

20.2 The Respondent started utilizing the FNB Bank Account for the Company 

to pay the expenses (including his salary) regarding Van Zyl Mining (Pty) 

Limited which were outstanding at the time without consultation with the 

Applicant. 

20.3 An amount of R500 000.00 (five hundred thousand rands) was paid from 

the Parties’ father late estate account to the Company’s bank account on 

28 February 2020.  This amount was later distributed to Van Zyl Mining 

(Pty) Limited’s various creditors in February and March 2020 according 



Page 8 of 26 
 

to the transaction references.  The payments amounted to R485 923.49 

in account payments made by the Company on behalf of Van Zyl Mining 

(Pty) Limited including Respondent’s salary for employment at Van Zyl 

Mining (Pty) Limited. 

20.4 The Respondent views the Company as his sole property and he takes 

decisions alone.  The Respondent refuses to deliberate any issue 

regarding the Company with the Applicant who his co-director. 

20.5 The Respondent believes that since he had been the sole signatory and 

administrator of the Company’s bank account for a year, it is fitting that 

he continues to serve in that capacity despite the issues raised by the 

Applicant. 

20.6 The Respondent neglected to keep the Applicant informed regarding the 

developments in the mining permit application process and the 

rehabilitation fee that was due and payable in September 2020. 

20.7 The Company is currently in the process of Annual Return Deregistration 

Process.  The is as a result of the Respondent refusing to respond on 

alternative suggestions regarding the appointment of SARS 

representative who should deal with SARS related affairs on behalf of the 

Company. 

20.8 The Respondent had continued to pay his life insurance policy monthly 

premiums from the bank account of the Company.  The total expenditure 

for his life insurance policy from April to September 2020 is estimated at 

an amount of R5 046.00. 
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20.9 In short, the Respondent is alleged to have deliberately committed the 

following acts of wrongdoing: 

20.9.1 he deliberately withheld the bank statements of the bank 

account of the Company which he had sole control over since 

March 2020; 

20.9.2 he deliberately used funds from the bank account of the 

Company to fund activities of another company without 

consent or authorisation from the co-director of the Company; 

20.9.3 he deliberately kept the Applicant from attaining signatory 

powers on the bank account of the Company; 

20.9.4 he refused to consider the fact that both directors of the 

Company should have an influence on how Company’s funds 

should be utilized; 

20.9.5 he had deliberately avoided the repayment of a loan 

advannced to the Company from Jan Jordan Inc; 

20.9.6 he deliberately withheld information about the mining permit 

and he even instructed Greenmined Environmental not to 

speak to the Applicant about the mining permit; 

20.9.7 he is deliberately delaying the mining activities of the 

Company by delaying; and 

20.9.8 he is deliberately excluding the Applicant from the affairs and 

operations of the Company and he only involve the Applicant 
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when third parties require both directors to sign the documents 

presented to them by the Respondent. 

 

D. APPLICABLE LAW 

[21] In terms of section 66(1) of the Act, the business and affairs of any company must 

be managed by or under the direction of the Board of Directors of such company.  

The Board of Directors has the authority to exercise all the powers and perform 

any of the functions of the company, except to the extent that the Act or the 

company’s Memorandum of Incorporation provides otherwise. 

[22] A “director” is defined in the Act to a member of the board of a company, as 

contemplated in section 66 of the Act, or an alternate director of a company and 

includes any person occupying the position of a director or alternate director, by 

whatever name designated. 

[23] Be that as it may, directors of companies are expected to act in accordance with 

the common law and the Act when executing their fiduciary duties.  It is generally 

accepted that directors have fiduciary duties towards the company they represent 

and interested stakeholders due to the amount of trust placed in them. This is 

because they are representatives of both the company and those with a vested 

interest in the company. Those with vested interest in companies will include, 

amongst others, investors, employees, and other directors in the company. 

[24] The Act codifies the duties and expected standards of conduct of a director of a 

company and these are provided at section 76 of the Act and they include but not 

limited to, amongst others, the following: 
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24.1 act in good faith with honesty and loyalty; 

24.2 exercise reasonable skill and care; and 

24.3 avoid conflicts of interest. 

[25] In addition, the following are additional expected standards of conduct of a 

director of a company in terms of the Act and the common law: 

25.1 When making decisions, the director should act in good faith and take 

reasonably diligent steps to become informed about subject matter of any 

decision to be taken. This is known as the business judgement principle.  

A director is permitted to rely on the advice of others when considering a 

matter to be decided upon but the director must reasonably believe that 

these persons are both competent and reliable when relying on any 

advice given by such persons. 

25.2 The director must disclose any personal financial interest in any matter 

giving rise to such financial interest. 

25.3 A director may not use their position, or any information obtained while 

acting as a director, to gain a personal advantage, or to knowingly cause 

harm to the company. 

25.4 The director must also disclose any information that comes to her or his 

attention unless it is reasonable and legally sound not to. 

25.5 The director must also have a rational basis for believing that a decision 

taken by her or him was in the best interests of the company. 

[26] Section 70(1) of the Act makes provisions relating to vacancies on the board of a 

company.  The relevant provisions of section 70(1) read as follows: 
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“(1) Subject to subsection (2), a person ceases to be a director, and 

a vacancy arises on the board of a company- 

(a) when the person’s term of office as director expires, in the 

case of a company whose Memorandum of Incorporation 

provides for fixed terms, as contemplated in section 68(1); 

or 

(b) in any case, if the person- 

(i) resigns or dies; 

(ii) in the case of an ex officio director, ceases to hold 

the office, title, designation or similar status that 

entitled the person to be an ex officio director; 

(iii) becomes incapacitated to the extent that the person 

is unable to perform the functions of a director, and 

is unlikely to regain that capacity within a reasonable 

time, subject to section 71(3); 

(iv) is declared delinquent by a court, or placed on 

probation under conditions that are inconsistent 

with continuing to be a director of the company, in 

terms of section 162; 

(v) becomes ineligible or disqualified in terms of section 

69, subject to section 71(3); or 

(vi) is removed:- 
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(aa) by resolution of the shareholders in terms of 

section 71(1); 

(bb) by resolution of the board in terms of section 

71(3); or 

(cc) by order of the court in terms of section 71(5) 

or (6). [Own emphasis added.] 

[27] I have noted that section 70(1)(b)(vi) of the Act provides for removal of a person 

as a director of a company under any of the following circumstances: 

27.1 By resolution of the shareholders of a company in terms of section 71(1) 

of the Act; 

27.2 By resolution of the board of a company in terms of section 71(3) of the 

Act; or 

27.3 By order of the court in terms of section 71(5) or (6) of the Act. 

[28] Section 71 of the Act deals with the removal of directors of companies under 

various circumstances.  The provisions of section 71 of the Act that are relevant 

for purposes of my determination of this matter read as follows:  

“(1) Despite anything to the contrary in a company’s Memorandum 

of Incorporation or rules, or any agreement between a 

company and a director, or between any shareholders and a 

director, a director may be removed by an ordinary resolution 

adopted at a shareholders meeting by the persons entitled to 

exercise voting rights in an election of that director, subject to 

subsection (2). 
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(2) Before the shareholders of a company may consider a 

resolution contemplated in subsection (1)—  

(a) the director concerned must be given notice of the 

meeting and the resolution, at least equivalent to that 

which a shareholder is entitled to receive, irrespective of 

whether or not the director is a shareholder of the 

company; and  

(b) the director must be afforded a reasonable opportunity to 

make a presentation, in person or through a 

representative, to the meeting, before the resolution is put 

to a vote.  

(3) If a company has more than two directors, and a shareholder 

or director has alleged that a director of the company—  

(a) has become—  

(i) ineligible or disqualified in terms of section 69, other 

than on the grounds contemplated in section 69 (8) 

(a); or  

(ii) incapacitated to the extent that the director is unable 

to perform the functions of a director, and is unlikely 

to regain that capacity within a reasonable time; or  

(b) has neglected, or been derelict in the performance of, the 

functions of director, 
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the board, other than the director concerned, must determine 

the matter by resolution, and may remove a director whom it 

has determined to be ineligible or disqualified, incapacitated, 

or negligent or derelict, as the case may be. 

(4) Before the board of a company may consider a resolution 

contemplated in subsection (3), the director concerned must 

be given—  

(a) notice of the meeting, including a copy of the proposed 

resolution and a statement setting out reasons for the 

resolution, with sufficient specificity to reasonably permit 

the director to prepare and present a response; and 

(b) a reasonable opportunity to make a presentation, in 

person or through a representative, to the meeting before 

the resolution is put to a vote. 

(5) If, in terms of subsection (3), the board of a company has 

determined that a director is ineligible or disqualified, 

incapacitated, or has been negligent or derelict, as the case 

may be, the director concerned, or a person who appointed 

that director as contemplated in section 66 (4) (a) (i), if 

applicable, may apply within 20 business days to a court to 

review the determination of the board. 

(6) If, in terms of subsection (3), the board of a company has 

determined that a director is not ineligible or disqualified, 
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incapacitated, or has not been negligent or derelict, as the 

case may be—  

(a) any director who voted otherwise on the resolution, or 

any holder of voting rights entitled to be exercised in the 

election of that director, may apply to a court to review the 

determination of the board; and 

(b) the court, on application in terms of paragraph (a), may—  

(i) confirm the determination of the board; or  

(ii) remove the director from office, if the court is 

satisfied that the director is ineligible or disqualified, 

incapacitated, or has been negligent or derelict. 

(7) An applicant in terms of subsection (6) must compensate the 

company, and any other party, for costs incurred in relation to 

the application, unless the court reverses the decision of the 

board. 

(8) If a company has fewer than three directors—  

(a) subsection (3) does not apply to the company; 

(b) in any circumstances contemplated in subsection (3), 

any director or shareholder of the company may apply 

to the Companies Tribunal, to make a determination 

contemplated in that subsection; and 
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(c) subsections (4), (5) and (6), each read with the changes 

required by the context, apply to the determination of 

the matter by the Companies Tribunal.” 

[29] Sections 71(1) and (2) of the Act deal with the removal of a director and the 

procedure to be followed thereof by shareholders of a company.  Such removal 

should be done by means of an ordinary resolution taken by shareholders of a 

company at a shareholders’ meeting.  The resolution for the removal of a director 

can only be taken after a proper notice had been given to the director to be 

removed and such director having been afforded a reasonable opportunity to 

make representation in line with the procedure outlined in section 71(2) of the 

Companies Act. 

[30] Sections 71(3) and (4) of the Act deal with the removal of a director of a company 

and the procedure to be followed thereof by the board on the request of a 

shareholder or director.  The director to be removed is not allowed to participate 

during deliberations of the board and the voting for his removal.  The removal in 

terms of section 71(3) should be done by means of a resolution of the board of a 

company taken at the board meeting and in line with the procedure outlined in 

section 71(4) of the Act. 

[31] Section 71(5) and (6) of the Act deal with the institution of review proceedings 

against the board of a company before a court of law.  The Companies Tribunal 

clearly does not have any jurisdiction to entertain any review proceedings 

contemplated in sections 71(5) and 71(6) of the Act. 
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[32] If a company has fewer than three directors, section 71(8) of the Act becomes 

applicable.  It is expressly stipulated in section 71(8)(a) that section 71(3) of the 

Companies Act does not apply to such a company.  In terms of section 71(8)(b) 

of the Act, if any of the circumstances contemplated in section 71(3) of the Act 

applies, any director or shareholder of the company may bring an application to 

the Companies Tribunal, to make a determination contemplated in section 71(3). 

[33] In its determination of the application, the Companies Tribunal is required to apply 

the provisions of sections 71(4), (5) and (6), each read with the changes required 

by the context. 

 

E. ANALYSIS OF EVIDENCE 

[34] I gathered from the documents filed with Companies Tribunal that this application 

concerns the removal of the Respondent as a director of the Company based on 

the allegations of certain acts of misconduct or neglect that are alleged to have 

been committed by the Respondent.  The allegations of acts of misconduct or 

neglect that are levelled against the Respondent by the Applicant can be 

summarized as follows: 

34.1 The Respondent refuses to share the bank statements of the 

Company’s bank account with the Applicant and he has been refusing 

to do so since March 2020. 

34.2 The Respondent is utilizing the FNB Bank Account for the Company 

to pay the expenses (including his salary) for Van Zyl Mining (Pty) 
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Limited which were outstanding at the time without consultation with 

the Applicant. 

34.3 An amount of R500 000.00 (five hundred thousand rands) was paid 

from the late estate account of the Parties’ father to the Company’s 

bank account on 28 February 2020.  The amount was then distributed 

to Van Zyl Mining (Pty) Limited’s various creditors in February and 

March 2020 according to the transaction references.  The payments 

amounted to R485 923.49 in account payments made by the Company 

on behalf of Van Zyl Mining (Pty) Limited including Respondent’s 

salary for employment at Van Zyl Mining (Pty) Limited. 

34.4 The Respondent views the Company as his sole property and 

therefore he refuses to deliberate any issue with the Applicant who his 

co-director. 

34.5 The Respondent believes that since he had been the sole signatory 

and administrator of the Company’s bank account for a year, it is fitting 

that he continues to serve in that capacity despite the issues raised by 

the Applicant. 

34.6 The Respondent neglected to keep the Applicant informed regarding 

the developments in the mining permit application process and the 

rehabilitation fee that was due and payable in September 2020. 

34.7 The Company is currently in the process of Annual Return 

Deregistration Process.  The is as a result of the Respondent refusing 

to respond on alternative suggestions regarding the appointment of 
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SARS representative who should represent the Company in all SARS 

related affairs. 

34.8 The Respondent had continued to pay his life insurance policy monthly 

premiums from the Company’s bank account.  The total expenditure 

for his life insurance policy from April to September 2020 is R5 046.00. 

[35] I did peruse the papers placed before the Companies Tribunal in this matter.  In 

my view, the Respondent had deliberately committed the following specific acts 

of wrongdoing which are in breach of the expected standards of directors in terms 

of the Act: 

35. 1 he deliberately withheld the bank statements of the bank account of the 

Company which he had sole control over since March 2020; 

35.2 he deliberately used funds from the bank account of the Company to fund 

activities of another company without consent or authorisation from the 

co-director of the Company; 

35.3 he deliberately kept the Applicant from attaining signatory powers on the 

bank account of the Company; 

35.4 he refused to consider the fact that both directors of the Company should 

discuss and have an influence on how Company’s funds should be 

utilized; 

35.5 he had deliberately avoided the repayment of a loan advance to the 

Company from Jan Jordan Inc; 
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35.6 he deliberately withheld information about the mining permit and he even 

instructed Greenmined Environmental not to speak to the Applicant about 

the mining permit; 

35.7 he is deliberately delaying the mining activities of the Company by 

delaying; 

35.8 he is deliberately excluding the Applicant from the operations of the 

Company and he only involve the Applicant when third parties require 

both directors to sign the documents presented to them by the 

Respondent; and 

35.9 he deliberately ensured that the operations of the Company are totally 

brought to a standstill resulting in the Company being in the brink of 

collapse. 

[36] It is my view therefore that the Applicant had succeeded in adducing the 

necessary evidence which proves that the Respondent is guilty of various acts of 

misconduct and neglect of his fiduciary duties as director of the Company.  In 

addition, the Applicant succeeded in adducing the necessary evidence which 

proves that the Respondent took decisions involving the operations and finances 

of the Company without the Applicant’s consent and knowledge. 

[37] The above being the only version before me, I have no other alternative but to 

reach a conclusion that the Respondent has committed various forms of 

misconduct as alleged by the Applicant.  These acts of misconduct borders along 

the lines of negligence and/or dereliction of the Respondent’s fiduciary duties as 

a director of the Company. 
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F. FINDINGS 

[38] I am satisfied that the Respondent committed various forms of misconduct as 

alleged by the Applicant in the papers placed before the Companies Tribunal.     I 

am further satisfied that the Respondent has been negligent and/or derelict in the 

performance of his fiduciary duties as director of the Company.  In my view, 

conduct of this nature falls far below the standards that conduct of a director is 

expected to meet. 

[39] It evident from the papers placed before the Companies Tribunal that the acts of 

misconduct and neglect that are levelled against the Respondent are acts that 

were done not in the best interest of the Company but in advancing issues of 

personal gain for the Respondent.  Similarly, these acts are not indicative of the 

Respondent exercising reasonable skill and care that is expected from any 

director of a company as envisaged in the Act and common law. 

[40] The alleged acts of misconduct and failures (neglect) by the Respondent during 

his tenure as a director of the Company fall far below the expected standards of 

conduct of a director as found in both common law and the Act.  On the face of 

the papers placed before the Companies Tribunal, the acts of misconduct and 

neglect that are alleged to have been committed by the Respondent constitute 

both deliberate and negligent breaches of the Respondent’s fiduciary duties in 

terms of the Act. 

[41] I consequently find that the Respondent is guilt of all acts of misconduct and 

neglect that have been levelled against him by the Applicant.  The Respondent 
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must therefore be removed from the position and office of a director of the 

Company with immediate effect. 

 

G. THE ORDERS SOUGHT BY THE APPLICANT 

[42] The Applicant did request the Companies Tribunal to grant him various orders 

against the Respondent.  The orders sought by the Applicant against the 

Respondent can be summarized as follows: 

42.1 Ordering the Respondent to make available to the Applicant, complete 

financial history of the Company, including but not limited to Company’s 

bank statements; 

42.2 In the event that the supplied financial history shows any wrongdoing, 

allowing the Applicant to present further evidence in this dispute; 

42.3 Removing the Respondent from his office or position as director of the 

Company in terms of section 71(8) of the Act; and 

42.4 Declaring the Respondent a delinquent director in terms of section 

162(5)(c) of the Act. 

[43] The Companies Tribunal is a creature of the Act and can only adjudicate on 

matters that is authorised to in terms of the Act.  It is my view that the Companies 

Tribunal will have the necessary powers to grant majority of the orders that are 

sought by the Applicant in this application.  However, the issue relating to 

declaration of a director of a company to be delinquent is done in terms of specific 

provisions of the Act.  Section 162(2) of the Act deals with application to declare 
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a director of a company to be delinquent and the relevant provisions read as 

follows: 

“(2) A company, a shareholder, director, company secretary or 

prescribed officer of a company, a registered trade union that 

represents employees of the company or another representative of the 

employees of a company may apply to a court for an order declaring 

a person delinquent or under probation if- 

(a) the person is a director of that company or, within 24 months 

immediately preceding the application, was a director of that 

company; and 

(b) any of the circumstances contemplated in- 

(i) subsection (5) (a) to (c) apply, in the case of an application 

for a declaration of delinquency; or 

(ii) subsections (7) (a) and (8) apply, in the case of an 

application for probation. 

[44] It is clear from the reading of the provisions of section 162(2) of the Act that only 

a court is empowered to entertain an application of this nature and to make an 

order for declaration of a director to be delinquent.  It is clear that the Companies 

Tribunal lacks such powers and I will therefore not be able to grant an order to 

have the Respondent declared a delinquent director. 
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H. THE ORDER   

[45] Based on what I have found and stated above, I therefore make the following 

order: 

45.1 The Respondent, one Sarel Phillip van Zyl with Identity Number: 950905 

5154 08 3, is hereby found to have been negligent in the performance of 

his fiduciary duties in his capacity as a director and in dealing with the 

funds belonging to Van Zyl Sillimanite (Pty) Limited, Registration 

Number: 2019 / 193105 / 07. 

45.2 The Respondent, one Sarel Phillip van Zyl with Identity Number: 950905 

5154 08 3, is hereby found to have been negligent and/or to have been 

derelict in the overall performance of his fiduciary duties as a director of 

Van Zyl Sillimanite (Pty) Limited, Registration Number: 2019 / 193105 / 

07. 

45.3 The Respondent, one Sarel Phillip van Zyl with Identity Number: 950905 

5154 08 3, is hereby removed as a director of Van Zyl Sillimanite (Pty) 

Limited, Registration Number: 2019 / 193105 / 07 with immediate effect. 

45.4 The Registrar of the Companies Tribunal is hereby directed to deliver a 

copy of this order to the Commissioner of Companies and Intellectual 

Property Commission within 5 (FIVE) business days from date of handing 

down of this determination. 

45.5 The Commissioner of Companies and Intellectual Property Commission 

is hereby directed to implement paragraph 45.3 of this order within a 
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period of 10 (TEN) business days from date of delivery and it receiving 

this determination from the Registrar of the Companies Tribunal. 

45.6 There is no order with regard to costs of the application. 

 

 

 

_____________________________ 

LINDELANI DANIEL SIKHITHA 

Member of the Companies Tribunal 

12 JANUARY 2022 


