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COMPANIES TRIBUNAL OF SOUTH AFRICA 

      Case/File Number: CT00809ADJ/2021 

In the matter between: 

THUNDERCAT INFLATABLES CC                                                  APPLICANT 

          

and 

 

THUNDERCAT TRADING (PTY) LTD                                              RESPONDENT   

(Registration Number: 2016/044816/07) 

 

 

Presiding Member    : Khashane La M. Manamela (Mr.) 

 

Date of Hearing    : 09 December 2021 

 

Date of Decision    : 31 December 2021 

 

 

DECISION (Order and Reasons) 

 

Summary: Objection by the applicant against the respondent’s name THUNDERCAT 

TRADING, ostensibly in terms of s 11(2)(b) and s 11(2)(c) of the Companies Act 71 of 

2008. The applicant complains that the respondent’s name is confusingly similar to its 

name THUNDERCAT INFLATABLES and/or that the word THUNDERCAT renders 

the respondent’s name to falsely imply or suggest or be such as would reasonably mislead 

a person to believe incorrectly that the respondent is part of or is associated with the 

applicant. The word THUNDERCAT is an invented word, but it was not invented by or 

on behalf of the applicant. None of the parties has exclusive rights to the word 

THUNDERCAT. Held, the inclusion of the words INFLATABLES in the applicant’s 

name and TRADING in the respondent’s name renders the names clearly distinguishable 

from each other. Held, the application is dismissed with no order as to costs. 

 

 

Khashane La M. Manamela 
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Introduction  

[1] Thundercat Inflatables CC, the applicant, was registered as a close corporation on 

03 October 2008. About 8 (eight) years later, the respondent, Thundercat Trading (Pty) 

Ltd, was registered as a private company on 19 February 2016. The applicant now 

brought the respondent before this Tribunal on a complaint that the respondent’s name 

“THUNDERCAT TRADING”, due to the inclusion of the word “THUNDERCAT”, 

offends the applicant’s  name and ought to be declared unsatisfactory of the provisions of 

section 11(2) of the Companies Act 71 of 2008 (the Companies Act).1 Although not 

crafted in these exact terms, my understanding of the applicant’s case is that, the 

inclusion of the word “THUNDERCAT” in the respondent’s name renders the name 

either confusingly similar to the applicant’s own name or falsely implies or suggests or is 

such as would reasonably mislead a person to believe incorrectly that the respondent is 

part of or is associated with the applicant.2 In terms of this application, the applicant 

seeks that the respondent be ordered to change its name. The application is opposed by 

the respondent, including on the basis that the two names are clearly distinguishable and 

that the applicant does not have exclusive rights in respect of the word or concept 

“THUNDERCAT”. 

 

 [2] The opposed application came before me (and was heard through a virtual link) 

on 09 December 2021. Mr. Lionel Ball, the sole member of the applicant, appeared on 

behalf of the applicant, and Mr. Quintin Jordaan, an attorney, appeared on behalf of the 

respondent. I reserved this decision after listening to oral submissions made on behalf of 

 
1 See par [19] below for the reading of s 11(2) of the Companies Act in the material part. 
2 Ibid. 
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the parties. I reflect the crux of these submissions, including what is contained in the 

three set of affidavits filed on behalf of the parties, next. 

 

Applicant’s case 

[3] According to its sole member, Mr. Lionel Ball, the applicant commenced business 

under its current name around 2000 already, although it was only formally registered in 

2008. Apart from its name, the applicant or the applicant’s sole member is a proprietor of 

websites bearing the name “THUNDERCAT INFLATABLES” or partly the word 

“THUNDERCAT”. 

  

[4] The applicant says, without disclosing the date when, that it came to its attention 

the respondent has been using the name “THUNDERCAT TRADING” since 2016. The 

applicant also says that it became aware of the existence of the name “THUNDERBOLT 

INFLATABLES”, without disclosing the date when it became so aware. This is material, 

as this Tribunal needs to also determine whether the applicant acted within the requisite 

timeframes in the launch of this application, as contemplated by the provisions of the 

Companies Act.3 I will revert to this aspect later, below.  

 

 
3 Section 160 of the Companies Act provides as follows in the material part: (1) A person to whom a notice 

is delivered in terms of this Act with respect to an application for reservation of a name … or the 

registration of a company’s name, or any other person with an interest in the name of a company, may 

apply to the Companies Tribunal in the prescribed manner and form for a determination whether the name 

…registration or use of the name … satisfies the requirements of this Act. (2) An application in terms of 

subsection (1) may be made- (a) within three months after the date of a notice contemplated in subsection 

(1), if the applicant received such a notice; or (b) on good cause shown at any time after the date of the 

reservation or registration of the name that is the subject of the application, in any other case. [underlining 

added for emphasis] 
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[5] It is further submitted that both the respondent and “Thunderbolt Inflatables” are 

conducting business or trading in exactly the same products (i.e. inflatable race boats) as 

the applicant. The applicant contends that this undermines its clientele and company 

business and consequently creates confusion in the marketplace. The applicant attached 

an invoice by the respondent, as proof that the respondent is “using [the applicant’s] 

name at companies to purchase…goods”, although the number reflected on the invoice 

for Value Added Tax or VAT registration does not belong to the applicant. The applicant 

submits that both the respondent and the entity “Thunderbolt Inflatables” ought to be 

directed to cease trading with their registered brand name. But the respondent has only 

admitted the existence of “BOLT INFLATABLES” and not “THUNDERBOLT 

INFLATABLES”. The latter name is not borne by the facts of this matter. 

 

[6] During the hearing of this matter, I asked Mr. Ball, appearing for the applicant, as 

to whether it is the applicant’s case that the word “THUNDERCAT” is equivalent to an 

inflatable boat. This was after Mr Ball had made submissions which appeared to be to the 

effect that the word “THUNDERCAT” was synonymous with an inflatable boat. Mr Ball 

answered in the affirmative. According to him:  

 

 “Thundercat is the boat, that is what they are known as worldwide. If you look at  all the 

 websites of boat racing internationally, and that was the whole idea,  although I own 

 a Thundercat Inflatable company ...”4 

 

 
4 Transcript, p 51, line 25 to p 51, line 7. 
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[7] Mr Ball further mentioned that he or the applicant authorised the use of the name 

“THUNDERCAT” in inflatable boats worldwide, including Australia, New Zealand and 

Europe. But I did not get a straight answer from Mr Ball when I enquired whether there 

was any registered protection of the name or concept “THUNDERCAT” beyond the 

CIPC company name registration. The facts of this matter suggest that there isn’t any. 

 

[8] But Mr Ball was resolute in his submissions that the respondent or the 

respondent’s sole director Mr Marx, chose the name “THUNDERCAT TRADING” for a 

reason: to take advantage of the goodwill attaching to the name in the business area of 

inflatable race boats. 

 

Respondent’s case 

[9] The respondent’s case is simply that the respondent’s name is neither the same as, 

nor confusingly similar to the applicant’s name. The respondent’s name has been 

properly qualified by the word “TRADING”. The latter word is not the same as the word 

“INFLATABLES”, included in the applicant’s name. Also, that the applicant does not 

have any registered trade mark in respect of the word or concept “THUNDERCAT”. 

 

[10] Further, the two entities (i.e. the applicant and the respondent) are not conducting 

businesses in the same area as the applicant. The applicant conducts business in inflatable 

boats, whilst the respondent is in general trading. 
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[11] The respondent further submits that a search conducted on the records of the 

Companies and Intellectual Property Commission (the CIPC) revealed that there are 5 

(five) legal entities whose registered names include the word “THUNDERCAT”, 

including the contending parties in this application. The other 3 (three) entities are: 

“THUNDERCAT PROMOTIONS”; “THUNDERCAT PROPERTIES”, and 

“THUNDERCAT TRADING AUTO AND COACHWORKS”. The respondent argues 

that should this Tribunal determine that it should change its name, these other entities 

ought to be also directed to change their names. The purpose of the inclusion of the 

further words (i.e. the second or more words) in an entity’s name is to qualify such an 

entity’s name from other similarly named entities and to give an indication of such 

entity’s main business, the respondent’s argument is continued. Therefore, there can be 

no confusion between the two names as different words are added to the names: 

“INFLATABLES” and “TRADING”. 

 

[12] The respondent further denies that it is trading in the same business area or 

products as the applicant. It submits that whilst the applicant’s principal business is 

described on the disclosure certificate issued by the CIPC as the “MANUFACTURE 

INFLATABLE BOATS OUTBOARD TECHNICIAN”, the respondent’s business area is 

not restricted. A list is provided of the area of general trading of the respondent, which 

appears to be in electrical services and products. Coincidentally, it is stated that the 

respondent’s sole director is employed on a full-time basis as a manager of a business 

involved in electrical services and products. 
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[13] The respondent admits that it had in the past purchased certain products for 

private use in order to repair the inflatable boats of its sole director. Further, the 

respondent states it does not intend to conduct any business in inflatable boats, and 

should such business ever be conducted it would be so conducted in the name of an entity 

called BOLT INFLATABLES (PTY) LTD.  

 

[14] The respondent disputes that the applicant would have conducted any business 

since 2016, when the respondent was incorporated, as the applicant’s sole member was 

incarcerated since around 2014. He was only released about a few months ago. I interrupt 

this to postulate that this may explain why the applicant only launched this application in 

September 2021.5  

 

[15] It is also submitted, that the applicant’s sole member, Mr. Ball, and the 

respondent’s sole director, Mr. Marx, agreed that the latter should take over the business 

of the applicant, as far back as 20 January 2012, before the incarceration of the former. 

The deal involved another person called Mr. Rocco Erasmus, who is said to be also active 

in the inflatable boats market. But the applicant’s sole member was incarcerated before 

signing the relevant documents for the handing over of the business of the applicant. This 

led to the registration of the entity Bolt Inflatables by Erasmus and the applicant’s sole 

director in March 2016. I hasten to point out that it appears that the one party is blaming 

the other for the failed transaction. 

 

 
5 See section 160 of the Companies Act, quoted in footnote 3 above. 
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[16] The respondent further explains the invoice incident and that a mistake was made 

in that the goods were stated as deliverable to the applicant, when it was a cash 

transaction, whose items were collected by hand. An explanatory email from the vendor 

is also included to confirm the respondent’s explanation. It is again emphasised that the 

purchases were on an ad hoc basis and did not constitute trading in inflatable boats. 

 

[17] Next, I discuss, the submissions made in support of the respective parties’ cases 

against the applicable legal principles. 

 

Submissions and the applicable legal principles (discussed)  

[18] As already stated, the applicant’s case is essentially that it has the right to the 

word THUNDERCAT or the name THUNDERCAT INFLATABLES as it has used the 

name since around 2000. The applicant submits that the respondent’s inclusion of the 

word “THUNDERCAT would take advantage of its good name with its customers or 

clientele and create confusion in the marketplace. The name is known worldwide and is 

synonymous with inflatable boats. 

 

[19] Section 11(2) of the Companies Act reads in the material part: 

  

“(2) The name of a company must- 

(a)  … 

(b) not be confusingly similar to a name, trade mark, mark, word or expression 

contemplated in paragraph (a) unless - 

(i) in the case of names referred to in paragraph (a)(i), each company bearing any 

such similar name is a member of the same group of companies; 

… 

(c) not falsely imply or suggest, or be such as would reasonably mislead a person 

to believe incorrectly, that the company- 

(i) is part of, or associated with, any other person or entity …”  



 9 

[20] Although, the applicant, evidently represented before this Tribunal by a 

layperson, did not state cite the exact legislative references, its case appears to be two-

pronged. First, the applicant’s submissions are to the effect that the respondent’s name is 

confusingly similar to its name in breach of the provisions of section 11(2)(b) of the 

Companies Act. Second, the applicant’s case appears to be that the respondent’s name, 

when considered primarily against the applicant’s name, incorrectly suggests an 

association between the applicant and the respondent, even without the inclusion of the 

word “INFLATABLES”. This part of the applicant’s case appears to be premised on 

section 11(2)(c)(i) of the Companies Act.  

 

[21] Both legs of the applicant’s case are premised on the inclusion of the word 

“THUNDERCAT” in the respondent’s name. The applicant clearly lays claim to the 

word, particularly when used in the business area of inflatable boats. 

 

[22] The word “THUNDERCAT” appears to be an invented word or name. I could not 

find it in the Oxford English dictionary and other reliable sources on the English 

language. The dependable Henochsberg on the Companies Act 71 of 2008 states the 

following regarding this type of names: 

 

“The mere fact that the name of one company is similar to that of another does 

not, on that ground alone, justify a finding that the name is undesirable, 

particularly where the name is an ordinary English word and the applicant is 

unable to demonstrate that it has acquired a secondary meaning associated with 

the applicant’s business (see again the Cape Town Lodge case supra at paras 46–

48 in which the Court considered that it had to be satisfied that: “on balance, a 
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substantial number of customers of Town Lodge will be deceived or confused by 

the similarity between Town Lodge and Cape Town Lodge. One of the ‘right 

principles’ . . . . is whether or not the words used in the mark consist entirely of 

words in everyday use which are descriptive of its services. I am very much 

persuaded by the correctness of the dictum in Rovex Ltd and Another v Prima 

Toys (Pty) Ltd . . . which runs as follows: ‘. . . If a defendant uses an ordinary 

English word or words, there is no doubt the public will be less likely to regard it 

as a proprietary word and associate it with a similar word registered by the 

plaintiff than would be the case if both words were invented words or words 

which had no meaning appropriate to the goods in question.’”6 

 

 

Conclusion 

[23] Against the authorities cited above, I reiterate my view that the word 

“THUNDERCAT” is not an ordinary English word, but an invented word. The applicant 

says it has some rights of a proprietary nature over this word, at least in as far as 

company names are concerned. But, I could not find anything to confirm that the 

applicant or its sole member invented the word “THUNDERCAT”.  

 

[24] Actually, it is common cause between the parties that there are other entities 

registered with the CIPC whose names bear the word “THUNDERCAT”. Two of these 

entities, namely “THUNDERCAT PROPERTIES” (registration number: 

1996/000063/23) and “THUNDERCAT PROMOTIONS” (registration number: 

2004/033210/07), appear to have been registered before the applicant in 1996 and 2004, 

respectively. This is borne by their registration numbers, taken at face value.  

 
6 Delport, P. 2021. Henochsberg on the Companies Act 71 of 2008, LexisNexis online version 

(updated: August 2021) at pp 57-58. 
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[25] The applicant has acknowledged the existence of these registered entities, but 

dismissed their relevance on the basis that the entities are not involved in inflatable boats 

or a business similar to the applicant’s. With respect this is besides the point. The 

invented word “Thundercat” did not originate from the applicant. Even if the applicant 

has started using same since around 2000, this was clearly preceded by the registration of 

the entity “THUNDERCAT PROPERTIES” in 1996. In my view the applicant did not 

invent the word “THUNDERCAT”. 

 

[26] But date of registration of a company name alone does not entitle the company or 

a person entitled thereto to the protection ensuing from section 11(2) of the Companies 

Act. The nature and extent of such protection is clearly explained in the Companies Act 

and it includes the registration of a trade mark or a mark. The applicant has no such 

rights. It simply chose an existing company name as its own, a few years after the name 

was first registered with the CIPC.7 

 

[27] As for the contention of confusing similarity between the two names, the 

inclusion of the word “TRADING” in the respondent’s name and of the word 

“INFLATABLES” in the applicant’s name clearly render the two names distinguishable 

from each other. There is also no case made of incorrect association between the two 

entities, as envisaged by the provisions of section 11(2)(c)(i) of the Companies Act. 

Therefore, this application fails and an order will be made to confirm this. 

 

 
7 See pars [24] and [25] above. 
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[28] The respondent did not pray for costs against the applicant in the event of the 

dismissal of the application. But nothing would turn on this. My consideration of the facts 

of this matter informs me that no order as to costs is warranted in this matter. No such 

order will be made. 

 

[29] But, the applicant does not only complain about the respondent’s use of the name 

“THUNDERCAT TRADING”, but also of the fact that the respondent has usurped (the 

applicant uses the word “hijacked”) the use of the applicant’s name “THUNDERCAT 

INFLATABLES”. The respondent is apparently branding its products using the latter 

name. This may be emanating from the failed agreement between the parties. It may well 

be that the respondent’s conduct is unlawful in this regard, but this Tribunal does not 

have jurisdiction beyond what is offered under section 11(2) of the Companies Act 

regarding the criteria for names. The applicant appears to have been somewhat aware of 

this, as there is mention of entities in the criminal justice such as the commercial crimes 

court. Therefore, no determination will be made in this regard as same is incompetent for 

the reason given. 

 

[30] However, the respondent has undertaken not to be involved in the area of business 

of the applicant, being inflatables or inflatable boats. This undertaking appears under oath 

in the respondent’s answering affidavit.8 Also, during the hearing of this matter Mr. 

Jordaan, on behalf of the respondent, repeated the undertaking.9 He further undertook to 

 
8 Answering or opposing affidavit, par 3.3 (indexed p 26). 
9 Transcript, p 55, line 7 to p 56, line 2. 
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furnish - on behalf of his client - a written confirmation of same the very next day.10 I am 

not aware that this was done. But nothing really turns on this as the undertaking was 

already made - unsolicited - in the respondent’s papers.11 

 

Order 

[31] Therefore, the following order is made: 

a) the application is dismissed with no order as to costs. 

 

_________________________ 

Khashane La M. Manamela 

Member, Companies Tribunal 

31 December 2021 
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Instructed by    : Quintin Jordaan Attorneys, Pretoria  

   

 

 
10 Ibid. 
11 Answering or opposing affidavit, par 3.3 (indexed p 26). 


