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IN THE COMPANIES TRIBUNAL OF SOUTH AFRICA 

 

Case No: CT00804ADJ2021  

 

In the matter between: 

Steyn Kilian Applicant 

and   

Stephen Ralph Wepener  Respondent 

  

 

Presiding Member of the Tribunal : P.A. Delport  

Date of Decision    : 25 January 2022 

 

 

DECISION  

 

 

 

INTRODUCTION 

 

[1] The applicant applies for the romoval of the respondent as a director of Maven 

Specialised Services (Pty) Ltd (2019/122094/07) (“the company”) in terms of section 

71 of the Companies Act 71 of 2008 (“Companies Act”/”Act”). 
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[2]  Regulation 142 of the Companies Act (GNR 351 of 26 April 2011) (“Companies Act 

regulations” / “regulations”) inter alia regulate an application to the Companies 

Tribunal (“Tribunal”). 

 

[3]   The jurisdiction of the Tribunal in this matter is as determined in section 71(8) of the 

Companies Act. 

 

 

BACKGROUND 

 

[4]  The applicant is Steyn Kilian (ID 7705065026087) a director of the company as 

indicated in the CoR 14.3. 

 

[5]  The respondent is Stephen Ralph Wepener, also a director of the company as 

indicated in the CoR 14.3. 

 

[6] The facts, as far as these are undisputed, as contained in the affidavits of the 

applicant and the respondent, are that the respondent had to rent a vehicle for work 

purposes, as required by a client, Freight Surveillance International, as his private 

car was not reliable for the trip. 

 

[7] The directors use their private cars also for work purposes and as such the cars are 

maintained by the company. 

 

[8] According to the respondent his private car was unreliable as it “needed to be 

serviced and some parts needed to be replaced ASAP”, but at a meeting the 

applicant “argued that there are no funds available”, with which the respondent 

disagreed. 

 

[9] The respondent claims, apparently, that the allocation of repair expenses to the 

private cars of the directors are not fair because in a meeting “both of us expressed 

our concerns regarding ... the way money has been allocated towards vehicles.” 

 

[10] The rental was to be done from an acquaintance of the respondent, a certain Ms 

Gouws. The applicant paid the amount of R4000, presumably for and on behalf on 

the company, to Ms Gouws for the rental. 
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[11] The money paid to Ms Gouws was however not used for the rental, and was 

“refunded” to the respondent upon his return from the client.   

 

[12] The reason why the rental car was not used was because it was not available 

anymore on the morning of the intended departure and the respondent used his 

private car and had “numerous problems” with the car during the trip for and behalf 

of the client of the company. 

 

[13] The respondent then used the money as “refunded” to him by Ms Gouws to fix his 

private car. The respondent did not pay the money and it can therefore, technically, 

not be refunded to him. The company paid the money and he should have paid the 

money to the company when the rental contract was not executed. 

 

[14] Apparently the client queried the situation why the indicated (rental) car was not 

used as indicated by the company. This however, has no influence on the material 

facts of the case. 

 

[15] The applicant applies for removal of the respondent “.. in terms of Section 71/b” (as 

per the CoR 142) due to breach of “fiduciary duty ...and “broken trust between myself 

[applicant], our client and himself [respondent]” because he used “money for 

personal gain or use” (as per supporting affidavit dated 29 July 2021).  

 

 

ISSUES and APPLICABLE LAW 

[16] The grounds for the application is stated as “section 71” (supporting affidavit) and 

“section 71/b” (CoR 142).  

 

[17] Regulation 142(3)(a) provides that the application must state the section of the Act or 

the regulations (sic) in terms of which the application is made. 

 

[18] Section 71 of the Act however covers various situations for the removal/dismissal of 

directors. Based on Swart v Heine (192/15) [2016] ZASCA 16 (14 March 2016) para 

7 and on the facts of the application it is accepted that the basis of the application is 

section 71(3) and (8). 

 

[19] Section 71(3) and (8) provide, as follows: 
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“(3)  If a company has more than two directors, and a shareholder or director has 

alleged that a director of the company— 

  (a) ... 

(b) has neglected, or been derelict in the performance of, the functions of 

director, the board, other than the director concerned, must determine 

the matter by  resolution, and may remove a director whom it has 

determined to be ineligible or disqualified, incapacitated, or negligent or 

derelict, as the case may be. 

... 

(8)  If a company has fewer than three directors— 

  (a) subsection (3) does not apply to the company; 

(b) in any circumstances contemplated in subsection (3), any director or 

shareholder of the company may apply to the Companies Tribunal, to 

make a determination contemplated in that subsection; and 

(c) subsections (4), (5) and (6), each read with the changes required by 

the context, apply to the determination of the matter by the Companies 

Tribunal.” 

  

[20] The applicant has locus standi to bring this application, that was properly served on 

the respondent, as provided for in section 71(8)(b). 

 

[21] The question, as per the facts in the affidavits of the applicant and the respondent, is 

whether the latter, in terms of section 71(3)(b) read with (8): 

21.1 has neglected, or  

21.2 had been derelict  

21.3 in the performance of the functions of director. 

 

[22] It may be necessary to start with the meaning of “functions”. The Act does not define 

the “functions” of a director. The logical starting point is section 66(1) of the Act that 

provides: 

“The business and affairs of a company must be managed by or under the 

direction of its board, which has the authority to exercise all of the powers and 
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perform any of the functions of the company, except to the extent that this Act 

or the company’s Memorandum of Incorporation provides otherwise.” 

 

[23] The provisions of the Act that prescribe the standards of conduct of directors, such 

as section 76(3) and section 76(4), also distinguish between the exercise of the 

powers and the performance of functions. 

 

[24] What is clear from sections 66(1), 71(3)(b) and 76(3) and 76(4), is that there is a 

difference between the exercise of powers and performance of functions, but no 

indication is given as to the difference. Also, section 66(1) refers to powers and 

functions of the company, while the other sections above refer (directly of by 

implication) to the powers and functions of directors, which may be two different 

situations. 

 

[25] Neither legal precedent nor dictionary explanations give a satisfactory definition of 

“powers” and “functions” as used in the context of the Companies Act. 

 

[26] It may be instructive to use the concept of a “functionary” (somebody who exercises 

functions) to interpret “powers” and “functions”. A “functionary” is defined in the 

Concise Oxford dictionary as “an official”. 

 

[27] Therefore, starting from section 66(1), the board of a company has all the powers 

and functions of a company but can, due to the words “under the direction”, delegate 

(at least some) powers and functions: see Henochsberg on the Companies Act 71 of 

2008 at 250(6)). Therefore, the board can appoint, also from amongst themselves, 

as an example, a chief information officer, who will then have an office (and 

functions) different from a director who is not in that position and can also give that 

director particular powers. The situation where a director is also appointed as an 

employee is not considered here. 

 

[28] Therefore, although the fiduciary duties, whether in common law and/or in terms of 

the Companies Act, are the same irrespective of the “office” of director and whether 
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that director is an executive or non-executive director, a particular “office” or 

functions in respect of a particular office will clothe that director with additional or 

different functions (duties and/or responsibilities) compared to other directors. It is 

submitted that this is how “functions” should be interpreted. 

 

[29] Upon reflection, it may be unnecessary and a waste of time to attempt to interpret 

“powers” and “functions” in this context, because any act by a director in that 

capacity, whether exercising a power or a function, is subject to fiduciary duties, and 

powers and functions of a particular office may bring obligations and duties in 

addition to the “basic” fiduciary duties. 

 

[30] The other question in terms of s 71(3)(b) is then whether a director, such as the 

respondent, neglected or was derelict in the exercise of powers or functions. 

 

[31] The Act does not define “neglect” or “derelict” and there is no generally accepted 

common definition of these concepts in various dictionaries, except that “derelict” 

apparently implies more “unacceptable” conduct – although not necessarily a 

“higher” degree of fault in respect of negligence and/or intent and that “neglect” can 

be committed without negligence (or intent). 

 

[32] Section 71(3)(b) however seems to require negligence in respect of neglect (or 

actually uses “negligence” as a synonym for “neglect”), which could imply that 

“derelict” would require a higher degree of fault, like gross negligence or intent – 

however this is not clear: see also Henochsberg on the Companies Act 71 of 2008 at 

279; Spineco Medical International (Pty) Ltd and another v Webb (Companies 

Tribunal) CT021NOV2014;  Myran Andre Sukha v Seshma Sukha (Companies 

Tribunal) CT00604ADJ2021 and Rehana Cassim A Critical Analysis of the Removal 

of Directors by the Board of Directors and the Judiciary under the Companies Act 71 

of 2008 (LLD thesis, UNISA (2018)). 

 

[33] Again, as in the case of the attempted interpretation of “powers” and “functions”, the 

exact ambit and meaning of “neglect” and “derelict” may, under certain 
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circumstances, be a futile exercise. A director acting as such must comply with the 

fiduciary duties, and fault, in whatever form, is not required if the fiduciary duties are 

neglected or there was a dereliction of such duties, as the liability for breach of the 

fiduciary duties is not contractual or delictual, but sui generis: Robinson v 

Randfontein Estates Gold Mining Co Ltd 1921 AD 168; Cohen NO v Segal 1970 (3) 

SA 702 (W); Du Plessis NO v Phelps 1995 (4) SA 165 (C). The negligence 

requirement in section 71(3)(b) cannot, it is submitted based on various rules of 

hermeneutics, amend the common law position to require negligence in the case of 

neglect or dereliction of fiduciary duties or alter the basis of liability for breach of 

fiduciary duties in section 77. 

 

[34] It may be that in the exercise, possibly, of certain functions that “negligent neglect” 

may be possible. However, that is not the case in the breach of fiduciary duties. 

 

[35] The facts of this case as averred by the applicant and not denied by the respondent 

were set out above under Background above and will be the basis of this ruling: 

Plascon-Evans Paints Ltd v Van Riebeeck Paints (Pty) Ltd 1984 (3) SA 623 (A).   

 

[36] “The fiduciary duties of directors can be best summarised, as per SJ Naudé Die 

Regsposisie van die Maatskappydirekteur (1970) 111 et seq, in two main categories. 

In the first instance, it is the duty to act bona fide (a subjective test) and in 

accordance with certain objective norms, that are not qualified by the subjective test 

of bona fides... The objective norms are that acts by the directors must be (a) in the 

best interest of the company, (b) the duty of the director/s not to fetter the exercise of 

a discretion (by contract or otherwise), (c) to exercise the powers for the purpose 

that it was conferred (proper purpose) and (d) to act within the powers conferred 

upon them.”: Henochsberg on the Companies Act 71 of 2008 at 297. 

 

[37] There was an attempt to codify (non-exclusively) the common law fiduciary duties as 

above in s 76 of the Companies Act. It is not necessary for purposes of this ruling to 

identify the discrepancies and it can be accepted that the essence is the same: see 
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also Hlumisa Investment Holdings (RF) Ltd and Another v Kirkinis and Others [2020] 

3 All SA 650 (SCA). 

 

[38] Applied to the facts of this case the position in terms of the common law duties, as 

well as section 76(3) of the Companies Act, is clear: 

38.1 The assets (and money) of the company is that of the company and can only 

be used for the business of the company:  Aron Salomon v A Salomon & Co 

Ltd [1897] AC 22 (HL); Hlumisa Investment Holdings (RF) Ltd and Another v 

Kirkinis and Others [2020] 3 All SA 650 (SCA); 

38.2 Payment was made by the company to Ms Gouws for rental of a vehicle for 

the business of the company; 

38.3 When the rental did not materialise, the money was paid back, albeit it to the 

respondent, who had the obligation, for obvious reasons, to pay the money to 

the company; 

38.4 The respondent did not repay the money to the company but used it, for what 

he believed, for the benefit of the company (repairs to a private vehicle also 

used for company business);  

38.5 In his actions it can be said (argued) that he acted bona fide, because he 

(apparently) believed that repairs to his car would benefit the company as it 

was also used for work; 

38.6 However, as stated above, bona fides (subjective belief, even if based on 

objective criteria) is not enough, the objective duties must also be complied 

with; 

38.7 The money was not used for the purpose for which it was paid out and he 

therefore did not comply with the requirement, at least, that he must not 

exceed his powers or that he must act for the benefit of the company. He 

knew that the money was paid by the company and had to return the money 

to the company; 

38.8 The use of the money for other purposes was therefore a misappropriation of 

company funds and a clear breach of fiduciary duties. 
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ORDER  

 

[39]  The respondent, Stephen Ralph Wepener is hereby removed from the office and the 

position of a director of Maven Specialised Services (Pty) Ltd (2019/122094/07) and, 

subject to section 70 of the Act, there will be a vacancy on the board from the date 

as in para 40 hereunder.  

 

[40] The applicant, or any person acting on behalf of Maven Specialised Services (Pty) 

Ltd, is hereby authorised to take all steps necessary for the removal of the 

respondent as the director from the records of the Companies and Intellectual 

Property Commission.  

 

[41]  A copy of this ruling must be served also on the Companies and Intellectual Property 

Commission.   

 

[42] There is no order for costs. 

 

 

 

P.A. DELPORT 

COMPANIES TRIBUNAL: MEMBER 


