Companies Tribunal
Bulletin
Volume 3: October to December 2021

From the Editor's desk
Inside this edition
01

From the editor’s desk

02

Case Highlights
- by Simukele Khoza

05

07

Joint Webinar
- by Dumisani Mthalane

Stakeholder engagement
- by Dumisani Mthalane

The Companies Tribunal (the Tribunal) is delighted
to present its third quarter Bulle n aimed at
crea ng awareness about Tribunal services. Even
though we are s ll engulfed with COVID-19
pandemic, we con nued our eﬀorts to have
stakeholder engagements in the following district
municipali es: Nelson Mandela Bay, (EC);
Sekhukhune, (LP); Nkangala, (MP); City of
Johannesburg, (GP) and Mangaung Metropolitan,
(FS).
These engagements were held with law ﬁrms and
other stakeholders to introduce the Tribunal's Case
Management System (CMS) which provides
companies access Tribunal services at their
convenience. Stakeholder engagements are used to
propel and inspire companies to u lise Tribunal
services which are free of charge.
This third quarter Bulle n feature the following ar cles:
Ÿ Joint Webinar
Ÿ Case highlights
Ÿ Stakeholder Engagement
Stakeholders are encouraged to make sugges ons and contribu ons; such inputs must
be sent to Messrs. Simukele Khoza and Dumisani Mthalane at the following email
addresses:
SKhoza@companiestribunal.org.za and DMthalane@companiestribunal.org.za
I hope the ar cles featured will take your knowledge of the Tribunal to the next level.
Mr S. Khoza
Manager: Communica ons and Marke ng
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Case Highlights
- By Simukele Khoza

Directorship dispute
Frederick Jacobus Van Zyl (Applicant) vs Sarel Phillip
Van Zyl (Respondent)
The Applicant and the Respondent are natural brothers, and they are also
the only directors of a company known as Van Zyl Sillimanite (Pty) Ltd,
bearing registra on number 2019/193105/07 (“the Company”). The Company
is a private company with limited liability duly incorporated and registered as such in
terms of the applicable laws of the Republic of South Africa.
The Applicant ﬁled an applica on to remove the Respondent as a director of the Company due to alleged acts of misconduct
and/or neglect of director's du es. The Applicant sought the removal of the Respondent as director of the company as
contemplated by sec on 71(8) of the Companies Act, 2008 (Act No. 71 of 2008) (“the Act”). The Applicant sought the following
order against the Respondent:
Ÿ
Ordering the Respondent to make available to the Applicant, complete ﬁnancial history of the Company, including but
not limited to Company's bank statements;
Ÿ In the event that the supplied ﬁnancial history shows any wrongdoing, allowing the Applicant to present further
evidence in this dispute;
Ÿ Removing the Respondent from his oﬃce or posi on as director of the Company in terms of sec on 71(8) of the Act;
and
Ÿ Declaring the Respondent a delinquent director in terms of sec on 162(5)(c) of the Act.
The Applicant ﬁled the applica on on 13th September 2021, it was acknowledged and date stamped by the recording oﬃcer of the
Tribunal on the 20th September 2021. The applica on was served on the Respondent through email communica on on the 13th
September 2021. The Applicant was directed by the recording oﬃcer of the Tribunal to serve the applica on on the Respondent
within ﬁve (5) business days. As directed, the Applicant indeed proceeded to serve the applica on on the Respondent through
email communica on and such service was done on the 20th day of September 2021. Accordingly, the Tribunal was sa sﬁed that
the Applica on in this ma er was adequately served on the Respondent through email communica on.
In terms of regula on 143(1) of the Regula ons, a Respondent who wishes to oppose the applica on must serve a copy of answer
on the ini a ng party and ﬁle the answer with proof of service thereof with the Tribunal within twenty (20) business days a er
being served with an applica on, that has been ﬁled with the Tribunal. Upon proper calcula on by the Tribunal, the Respondent
failed to serve its answer on the Applicant and to ﬁle same with the Tribunal together with proof of service thereof on or before the
19th day of October 2021. As at the date of ﬁling of the Applica on for the Default Order in this ma er, the Respondent had not
served on the Applicant and ﬁled with the Tribunal a copy of its answer together with proof of service thereof as prescribed by
regula on 143(1) of the Regula ons. The Tribunal was therefore enjoined to consider the applica on for Default Order (ﬁled on the
28 October 2021) in line with the provisions of regula on 153(2) of the Regula ons.
The Tribunal summarised the allega ons of acts of misconduct or neglect that are levelled against the Respondent by the Applicant
follows:
Ÿ
The Respondent refuses to share the bank statements of the Company's bank account with the Applicant and he has been
refusing to do so since March 2020.
Ÿ
The Respondent is u lizing the FNB Bank Account for the Company to pay the expenses (including his salary) for Van Zyl
Mining (Pty) Limited which were outstanding at the me without consulta on with the Applicant.
Ÿ
An amount of R500 000.00 (ﬁve hundred thousand rands) was paid from the late estate account of the Par es' father to the
Company's bank account on 28 February 2020. The amount was then distributed to Van Zyl Mining (Pty) Limited's various
creditors in February and March 2020 according to the transac on references. The payments amounted to R485 923.49 in
account payments made by the Company on behalf of Van Zyl Mining (Pty) Limited including Respondent's salary for
employment at Van Zyl Mining (Pty) Limited.
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The Respondent views the Company as his sole property and therefore he refuses to deliberate any issue with the Applicant
who is his co-director.
The Respondent believes that since he had been the sole signatory and administrator of the Company's bank account for a
year, it is ﬁ ng that he con nues to serve in that capacity despite the issues raised by the Applicant.
The Respondent neglected to keep the Applicant informed regarding the developments in the mining permit applica on
process and the rehabilita on fee that was due and payable in September 2020.
The Company is currently in the process of Annual Return Deregistra on Process. This is as a result of the Respondent refusing
to respond on alterna ve sugges ons regarding the appointment of SARS representa ve who should represent the Company
in all SARS related aﬀairs.
The Respondent had con nued to pay his life insurance policy monthly premiums from the Company's bank account. The total
expenditure for his life insurance policy from April to September 2020 is R5 046.00.

Ÿ
Ÿ
Ÿ
Ÿ

Ÿ

The Tribunal's view is that the Applicant succeeded in adducing the necessary evidence which proves that the Respondent is guilty
of various acts of misconduct and neglect of his ﬁduciary du es as director of the Company. In addi on, the Applicant succeeded in
adducing the necessary evidence which proves that the Respondent took decisions involving the opera ons and ﬁnances of the
Company without the Applicant's consent and knowledge. The Tribunal found the Respondent guilty of all acts of misconduct and
neglect that have been levelled against him by the Applicant.
The Tribunal is a creature of the Act and can only adjudicate on ma ers that is authorised to in terms of the Act. The issue rela ng to
declara on of a director of a company to be delinquent is done in terms of speciﬁc provisions of the Act. In terms of sec on 162(2)
of the Act, only a court is empowered to entertain an applica on of this nature and to make an order for declara on of a director to
be delinquent. The Companies Tribunal lacks such powers and will therefore not be able to grant an order to have the Respondent
declared a delinquent director.
Order:
Ÿ
Ÿ
Ÿ
Ÿ
Ÿ
Ÿ

The Respondent was found to have been negligent in the performance of his ﬁduciary du es in his capacity as a director and
in dealing with the funds belonging to Van Zyl Sillimanite (Pty) Limited, Registra on Number: 2019 / 193105 / 07.
The Respondent was found to have been negligent and/or to have been derelict in the overall performance of his ﬁduciary
du es as a director of Van Zyl Sillimanite (Pty) Limited, Registra on Number: 2019 / 193105 / 07.
The Respondent was removed from the company with immediate eﬀect.
The Registrar of the Companies Tribunal was directed to deliver a copy of this order to the Commissioner of Companies and
Intellectual Property Commission (CIPC) within 5 (FIVE) business days from date of handing down of this determina on.
The CIPC was directed to implement the removal of the Respondent within ten (10) business days from date of delivery and
receiving this determina on from the Registrar of the Companies Tribunal.
There was no order with regard to costs of the applica on.

Name dispute
Hamba Nathi Travel (Pty) Ltd (Applicant) vs Hambanathi Travel (Pty) Ltd (Respondent)
The Applicant ﬁled an applica on in terms of Sec on 11(2) of the Act which s pulates that a name of a company must not be the
same as the name of another company, domes cated company, registered external company, close corpora on or coopera ve and
must not be confusingly similar. Both the Applicant and the Respondent are duly incorporated in terms of the laws of the Republic
of South Africa.
The Applicant ﬁled company name objec on with the Tribunal on 15th September 2021, served the Respondent by electronic mail
and though the Sherriﬀ. Despite being informed of the applica on, the Respondent did not oppose the applica on and failed to
deregister its name. Hence the Applicant submi ed that the Respondent's name is confusingly similar to its name.
The Applicant has been in the travelling business for over seventeen years. The Respondent was only registered in 2019 and is in the
same industry. The two names are confusingly similar and this will aﬀect the Applicants reputa on and it will also aﬀect the
Applicant ﬁnancially.
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The Tribunal found that the Respondent's name sounds confusingly similar to the Applicant's name. The names look similar and
sound similar. When members of the public see the Respondent’s name they will think of the Applicant. Both the Applicant and the
Respondent are in the same business. This may give members of the public the impression that it is owned by the Applicant with
the poten al to cause reputa onal damage. Since the names are so similar and the two par es are in the travel industry, members
of the public may use the Respondent’s business thinking it is the Applicant’s business causing ﬁnancial harm to the Applicant.
Order:
Ÿ
Ÿ
Ÿ

Ÿ
Ÿ

The Respondent was directed to change its name to one which does not incorporate and is not confusingly and or
decep vely similar to Applicant's. It should not include the word HAMBANATHI in any form.
The Respondent is to ﬁle a no ce of an amendment of its Memorandum of Incorpora on, within 60 days of receipt of this
order in order to change its name as per above.
In the event that the Respondent fails to comply with the order as aforemen oned, within 3 months, from the date of the
order, that CIPC be directed, in terms of Sec on 160(3) (b) (ii) read with sec on 14(2) of the Act, to change the Respondent's
name to its registered company number being 2019/290523/07 as the Respondent's interim company name on the
Companies register.
The Respondent is hereby exempted from the requirement to pay the prescribed fee for ﬁling the no ce of amendment
contemplated in this paragraph.
This Determina on must be served on the Respondent and the Registrar of the CIPC

Review of CIPC decision
Mandla Stanley Mokoena (Applicant) vs Companies and Intellectual Property
Commission (Respondent)
The Applicant brought this applica on in terms of Regula on 126(8) of the Act for a review and to set aside the refusal by the
Respondent to grant him a license as a senior Business Rescue Prac oner (BRP). The Applicant conducts his business in
Bokfontein, Brits, North West.
The Applicant completed form CTR 142, ﬁled the applica on and served the Respondent on the 23 June 2021. The Respondent
responded by ﬁling its answering aﬃdavit, which the Respondent has submi ed is meant "to answer only but not oppose" the
applica on.
The Applicant submi ed that he has business turnaround experience in terms of the Act and Regula on 127, and that his
involvement with business turnaround started in May 2008 when he was responsible for Interna onal Finance Corpora on (IFC)
programme which included the Lonmin Pla num Mine Joint SMME Development Programme. His key deliverables were to train
SMMEs improve their eﬃciency and proﬁtability and ensure they are sustainable enterprises. He submi ed further that for over 12
years he has been involved in SMME development and business turnaround, and that during the period May 2008 to June 2010
"we" have developed over 100 SMMEs (Lonmin/IFC programme). Based on these projects, the Applicant believes he qualiﬁes for a
senior BRP license.
The Respondent submi ed that they noted from the Applicant's founding aﬃdavit that the Applicant claimed had experience in
turnaround in terms of the Act, and in terms of Regula on127, and that his experience in turnaround started in May 2008. The CIPC
therea er proceeds to outline the provisions of Regula on 127(2)(c)(i)-(iii), which provides the classiﬁca on of prac oners as
follows:
Ÿ Senior prac oner means a person who is qualiﬁed to be appointed as business rescue prac oner in terms of sec on
138(1) and who, immediately before being appointed as prac oner for a par cular company, has ac vely engaged in
business turnaround prac ce before the eﬀec ve date of the Act, or as a business rescue prac oner in terms of the Act,
for a combined period of at least 10 years.
Ÿ Experienced prac oner means a person who is qualiﬁed to be appointed as a business rescue prac oner in terms of
sec on 138(1) and who, immediately before being appointed as prac oner for a par cular company, has ac vely engaged
in business turnaround prac ce before the commencement date of the Act, as a business rescue prac oner in terms of
the Act, for a combined period of at least 5 years.
Ÿ Junior prac oner (Respondent erroneously wrote Senior prac oner) means a person who is qualiﬁed to be appointed
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as a business rescue prac oner in terms of sec on 138(1) and who, immediately before being appointed as prac oner
for a par cular company, has either- (aa) not previously engaged in business turnaround prac ce before the eﬀec ve date
of the Act, or acted as a BRP in terms of the Act; or (bb) has ac vely engaged in business turnaround prac ce before the
eﬀec ve date of the Act, or as a BRP in terms of the Act, for a combined period of less than 5 years.

Based on the aforegoing, and the fact that by his own admission, the Applicant had made reference to the period 2008 to 2010, and
2010 to 2012 with regards to his experience in turnaround, the Respondent argued that such experience falls short of 5 years, as
Regula on 127 refers to ac ve engagement in turnaround prac ce before the eﬀec ve date of the Act, which eﬀec ve date was
May 2011, and therefore renders the Applicant qualiﬁed for junior BRP, as per his applica on with the CIPC and his aﬃdavit for
relief in this applica on.
The Respondent responded on 07 June 2021, and conﬁrmed that all informa on that the Applicant had provided regarding his
experience in business turnaround was post 2011, a er the Act became eﬀec ve, and in terms of Regula on 127, business
turnaround experience is considered before the eﬀec ve date of the Act. Having considered the CV of the Applicant, the
experience submi ed fell short in terms of the criteria for the classiﬁca on of senior BRP in line with the provisions of regula on
127(c)(i). The request for a review of the classiﬁca on was unsuccessful on that basis. The Tribunal found that the number of
turnaround projects that the Applicant was involved in during this period bears no relevance to the required dura on of
experience.
Order:

Ÿ

The applica on for a review and to set aside the refusal by the Respondent to classify the license of the Applicant from
junior to senior business rescue prac oner is dismissed. The CIPC's decision to issue a junior BRP license is en rely
conﬁrmed.

Joint Webinar
- By Dumisani Mthalane

The Companies Tribunal (the Tribunal) in partnership with
the B-BBEE Commission and the Companies and Intellectual
Property Commission (CIPC) held a joint webinar on
complimentary role that these en es play in advancing
South Africa's economy on Wednesday 24 November 2021.
This joint webinar was organised in response to challenges
posed by Covid 19 pandemic which has eﬀects on business
and poor economic outputs, as well as the July social unrest
which had a detrimental eﬀect on the economy. As a result,
companies are in ﬁnancial distress, o en faced with
liquida ons and bankruptcy. Changes within the business
environment may have arguably had an eﬀect on the issues of
regula on and compliance of business en es. While the
Department of Trade, Industry and Compe on (the d c) and
its partners seek ways of recovering the economy, it was felt
that par cular a en on should be paid to the regula ons and
compliance by public and private sector en es. Other
important aspects of regula on should be upheld in an eﬀort
to ensure compliance with several legisla ve frameworks that
bind en es of the public and private sector. Some of these
include the B-BBEE Act, 53 of 2003 (as amended by 46 of
2013), Companies Act 71 of 2008 (Companies Act) as these

are applicable to the mandates of the B-BBEE Commission,
the CIPC and the Tribunal.
The purpose of the joint webinar was to raise awareness,
educate stakeholders of compliance with regula ons found in
the B-BBEE Act as well as the Companies Act. Within the
current economic distress experienced by en es, the
collabora ng partners (CIPC, B-BBEE Commission and the
Tribunal) encouraged stakeholders to discuss issues
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pertaining to regula on, challenges and interven ons that
are needed. The joint webinar was a useful tool to enhance
compliance and improve the u lisa on of the services oﬀered
by the three en es. The overall goal was to raise the
apprecia on of the mandates of the collabora ng partners
(CIPC, B-BBEE Commission and the Tribunal) through public
educa on.
The joint webinar discussed the mandate of the three en es
focusing on the B-BBEE laws, adjudica on and alterna ve
dispute resolu on mechanism and ﬁduciary responsibili es
of company directors.

economic mes of Covid-19.

Ÿ

Mr. Ofentse Shakung, Manager: Innova on and
Collabora on Unit (CIPC), presented on; ﬁduciary
responsibili es of company directors, director
training programme that helps directors be er
understand their statutory du es and responsibili es,
CIPC's mandate in rela on to the Companies Act and
related legisla on, and reduced administra ve
compliance burden.

Ÿ

Ms. Lindiwe Madonsela, Senior Manager: Advocacy,
Educa on and Awareness (B-BBEE Commission),
presented about the overview of the B-BBEE
Commission in rela on to amongst others;
inves ga ng complaints, maintaining a registry of
major B-BBEE transac ons, and analysing annual
compliance reports, access to opportuni es and
educa onal programmes and ini a ves of B-BBEE.

Ÿ

Ms. Thembakazi Dondashe, Senior Manager:
Organisa onal Strategy and Performance (B-BBEE
Commission) delivered the closing remarks.

Presenta ons
Ÿ

Ÿ

Mr. Marumo Modiba, Senior Manager: Corporate
Educa on and Voluntary Compliance (CIPC),
presented on the purpose of the Joint Webinar and
how the three en es complement each other in the
economic ecosystem of the country.
Dr Mohamed Chictay, Companies Tribunal's
Chairperson, presented on amongst others; types of
applica on that can be adjudicated by the Tribunal,
alterna ve dispute resolu on (ADR), beneﬁts of
Tribunal's services and the case management system
(CMS). He encouraged the use of ADR to resolve
company disputes especially during these tough

The joint webinar was well a ended and the collabora ng
partners (CIPC, B-BBEE Commission and the Tribunal) will roll
out more webinars focussing on diﬀerent themes.

Stakeholder engagement
- By Dumisani Mthalane

T

he Tribunal held virtual mee ngs with various
stakeholders between October and December 2021
aimed at educa ng them about our services. These
engagements were conducted by Communica ons and
Marke ng, Registry divisions and the Chief Opera ons Oﬃcer.
Annually, the Tribunal iden ﬁes various districts where it
plans to engage stakeholders.

Engagement with law ﬁrms
The law ﬁrms were Matlala Inc. from Sekhukhune district
municipality in Limpopo, BLC and Padgens A orneys from the
Nelson Mandela Bay Municipality in the Eastern Cape. Law
ﬁrms are key stakeholders that ensure access to Tribunal's
services and speedy resolu on of company disputes by the
public. About a handful of applica ons received by the
Tribunal come from law ﬁrms, especially big ﬁrms. Therefore,
the Tribunal has a public mandate to ensure that smaller ﬁrms
from various districts know about its services. Types of
applica on that can be adjudicated by the Tribunal, ﬁling
procedure for adjudica on, alterna ve dispute resolu on

(ADR), beneﬁts of Tribunal's services and the case
management system (CMS) were discussed.
The use of ADR to resolve company disputes was encouraged
as it preserves business rela ons and builds mutual beneﬁcial
rela onships amongst par es. ADR is the resolu on of
company disputes through media on, concilia on or
arbitra on, similar to how CCMA resolves labour disputes. It is
a more ﬂexible, simple mechanism.

Engagement with the IoDSA
The Ins tute of Directors South Africa (IoDSA) and the
Tribunal share a common principle of promo ng good
corporate governance. It was important for the Tribunal to
introduce the Case Management System (CMS) to the IoDSA
as this was the second engagement, the ﬁrst one was the
awareness mee ng which took place in 2017. Members of the
IoDSA are mostly directors or board members in various
companies. It is important that they are aware about the work
of the Tribunal so that they can advise companies to approach
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Virtual meeting with BLC Attorneys from Gqeberha
the Tribunal if there's a company or directorship dispute. The
Tribunal is mandated by sec on 71(8) read with sec on 69 of
the Companies Act 71 of 2008 to adjudicate on applica ons to
remove a director from oﬃce. It also has a mandate to resolve
directorship disputes through ADR in terms of sec on 166.

Guest Lecture: University of the Free State
In August 2021 the University of Free State (UFS) requested
the Tribunal to present a guest lecture aimed at sharing
general informa on about the func ons of the Tribunal. The
guest lectured was held virtually on 03rd November 2021 and
a ended by about 253 law students and staﬀ members. The
lecture presented a good opportunity for students to robustly
engage and understand the work of the Tribunal.
Universi es play a cri cal in shaping opinion and moulding
society in general. It is important for the Tribunal to engage
with universi es in order to establish a new culture of
resolving disputes from the one reliant on li ga on to ADR or
media on. This can be possible if students who are also future
lawyers understand and believe in ADR. It was proposed that
another a follow-up lecture should be held in 2022/2023 and
presented by a Tribunal member. It was also proposed that
the CIPC should accompany the Tribunal as some of the
students' ques ons were per nent to the work of the CIPC.

Engagement with Mr Angelo De Villiers
Mr Angelo De Villiers is the co-owner of a wholesale diesel
distribu ng business in Witbank and surrounding areas. He
came across the Tribunal's website while doing research. He
then sent an email reques ng a presenta on so that he knows

more about the Tribunal and what role it plays in the
commercial industry. On 10th December 2021 a virtual
mee ng was held. He found the Tribunal's services important
and promised to refer other companies. He also advised that a
workshop with CIPC could help because a lot of companies are
non-compliant, and small companies need informa on.
Informa on brochures of the Tribunal were shared with all
stakeholders, and they expressed apprecia on about these
engagements. Just like Mr De Villers and UFS, stakeholders are
more than welcome to invite us for a presenta on, virtual
presenta ons are cost eﬀec ve and easy to organise.

Tel : (012) 394 1000 | (012) 394 3800
Physical address
the dtic Campus Block E - 3rd Floor
77 Meintjies Street
Sunnyside
Pretoria
0002
Website
www.companiestribunal.org.za
Email
Registry@companiestribunal.org.za
Follow us
@CompaniesT_SA
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