
IN THE COMPANIES TRIBUNAL OF THE REPUBLIC OF SOUTH AFRICA 

“The Tribunal”  

      Case Number: CT00872ADJ2021 

Ex parte application: 

Cultigrain  (Pty) Ltd     Applicant 

 

APPLICATION FOR EXEMPTION FROM THE REQUIREMENT TO 

APPOINT A SOCIAL AND ETHICS COMMITTEE 

_____________________________________________________________ 

    DECISION 

INTRODUCTION 

[1]  The Applicant is Cult igrain  (Pty)  Ltd, with registrat ion number 

2016/317950/07, with i ts registered address at 9 Papegaai 

Street, Stel lenbosch, Western Cape, 7600 1,  represented herein 

by i ts director, Tharine Kearney, duly authorised 2.  

[2]  The Applicant seeks an exemption from the requirement to 

appoint a Social and Ethics  Committee (SEC) in terms of 

sections 72(5) of the Companies Act 71 of 2008 (“The Act”) ,  read 

with regulat ion 43(2)(b) of the Regulat ions to the Companies 

Act.  

 

 
1 In terms of CIPC Disclosure Certificate dated 18 November 2021 
2 Resolution of Directors dated  23 November 2021 
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BACKGROUND 

[3]  The applicant duly f i led form CTR1423 and an aff idavit  with the 

Tribunal on 23 November 2021. The applicant submitted that i t 

has in the past two f inancial years; being Septemb er 2020 and 

September 2021, exceeded the public interest score (PIS) of 500 

points, the main driver being its turnover 4,  and is therefore 

required to appoint an SEC in terms of section 72(4), read with 

regulat ion 43 of the Act. The applicant submitted that  i t  is not 

reasonably necessary in the public interest to require the 

company to have an SEC, for the fol lowing reasons:  

 (a)  that the company is responsible for the supply chain in soft 

 commodit ies and functions as an act ive intermediary 

 between producers and processors. I t  procures soft 

 commodit ies, mostly grain,  from producers (which include 

 farmers, co-operations), depending on the supply of the 

 South African market. The applicant then acts as 

 intermediary for grain processors and ensure s that the 

 grain is sold and delivered to the processors. The applicant 

 becomes the legal owner of the grain before i t  is on -sold.  

 (b) that the turnover of the company appears substantial due 

 to large volumes and the high value of commodit ies 

 
3 (1) A person may apply to the Tribunal for an order in respect of any matter contemplated by the 

 Act, or these Regulations, by completing and filing with the Tribunal's recording officer- 

 (a) an application in Form CTR142; and 

 (b) a supporting affidavit setting out the facts on which the application is based. 
4 Turnover for the year 2020= R629 353 003, 2021= R1 195 556 864 as per audited annual financial 

statements 
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 required to be supplied, however i ts prof i t  margin is 3%, as 

 disclosed in the 2021 annual f inancial statements of the 

 company. 

 (c)  that the applicant does not have a large physical network 

 with the only assets owned being off ice furniture and 

 equipment, and further, the company employs nine 

 employees who operate in one small off ice situated in 

 Stel lenbosch. As disclosed in the CIPC disclosure 

 cert i f icate, the company only has two directors who are 

 also shareholders in the company.  

Applicable Law  

    [4]  This is an applicat ion in terms of S.72 of the Companies Act, 

which provides that:  

(4) The Minister,  by regulat ion, may prescribe - 

(a)A category of companies that must each have a social 

and ethics committee, i f  i t is desirable in the public 

interest, having regard to - 

( i)  Annual turnover;  

( i i )  Workforce size; or  

( i i i )  The nature and extent of the act ivit ies of such 

companies;  
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(b)The functions to be performed by the social and ethics 

committee required by this subsection; and 

(c) The rules governing the composit ion and conduc t of 

social and ethics committees.  

[5]  Subsection 5 provides the opportunity to apply for  an 

exemption from having a social and ethics committee,  for 

those companies that are required to have a social and 

ethics committee in terms of subsection (4) , as fol lows:  

A company that fal ls within a category of companies that 

are required in terms of this sect ion and the regulat ions to 

appoint a social and ethics committee may apply to the 

Tribunal in the prescribed manner and form for an 

exemption from that requirement, and the T ribunal may 

grant such exemption if  i t  is sat isf ied that - 

(a) the company is required in terms of other legislat ion 

to have, and does have, some other form of formal 

mechanism within i ts structures that substantial ly 

performs the function that would otherwise be 

performed by the social and ethics committee in 

terms of this section and the regulat ions; or  

(b) i t  is  not reasonably necessary in the public interest  to 

require the company to have a social and ethics 
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committee, having regard to the nature and extent of 

the act ivit ies of the company.  

[6]  Subsection 6 provides for the duration of an exemption 

granted in terms of the section above, and st ipulates that 

such exemption shall  be valid for f ive years, or such 

shorter period as the Tribunal may determine at the t i me of 

granting the exemption.  

[7]  Regulat ion 43(1) gives effect to section 72(4) of the 

Companies Act and provides as fol lows:  

This regulat ion applies to:  

(a)every state-owned company; 

(b)every l isted company; and 

(c)any other company that has in any two of the 

previous f ive years, scored above 500 points in 

terms of regulat ion 26(2) .  

[8]  Regulat ion 26(2) provides for the manner in which public 

interest score must be calculated  and provides that i t  must 

be calculated as the sum of the fol lowing:  

(a) a number of points equal to the average number 

of employees of the company during the f inancial 

year;  
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(b) One point for every R1 mil l ion (or port ion thereof) 

in third party l iabi l i ty of the company, at the end of 

the f inancial year;  

(c)   One point for every R1 mil l ion (or port ion  thereof) 

in turnover during the f inancial year; and  

(d)…..   

[9 ]   A company to which Regulat ion 43 applies, must appoint a 

social and ethics committee , unless it  has been exempted 

by the Tribunal ,  in accordance with Section 72(5) and (6)  

of the Act.  

[10] Regulat ion 43 (5) provides for the functions of a social and 

ethics committee, including ;  to monitor the company’s 

activit ies, having regard to any relevant legislat ion, other 

legal requirements or prevai l ing codes of best pract ice. 

These include the monitoring of;  social and economic 

development, good corporate cit izenship, the environment, 

health and public safety  including the impact of the 

company’s act ivit ies and of i ts products or services ,  

consumer relat ionships and labour and employment.  

 EVALUATION 

[11] The applicant is a private company and is not automatical ly 

required to have a Social and Ethics committee, as is the 

case with a state-owned company or a l isted public 
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company [Reg43(1)(a) and (b)].  The applicant is required 

to have a Social and Ethics  committee by virtue of i ts 

public interest score being above 500 in the previous two 

f inancial  years, as stated above and supported by the 

audited annual f inancial statements. The nature of  the 

applicant 's business essential ly can be construed as one of 

being a "middleman", between the producers and 

processors. I t  procures soft commodit ies, and on 

assessment of the f inancial statements and its property 

plant and equipment (non-current assets), i t  would seem 

that the applicant does not even own storage faci l i t ies or 

warehouses for the grain, which one can deduce is 

transported direct ly from the producers to the buyers 

(processors). In this case, the applicant 's business does 

not appear to have any impact on the environment or on 

the local community within wh ich it  operates. I t  appears 

that r isks consequent upon the production, transportat ion 

and processing of grain are carried by the producers and 

processors, which is testament to the submission that the 

applicant acts as an intermediary in the grain producti on 

and processing supply chain.  
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FINDINGS 

[13]  I  am satisf ied that the Applicant has shown that i t  is not 

reasonably necessary in the public interest to require the 

company to have a Social and Ethics committee, having regard 

to the nature and extent of  i ts act ivit ies.  

ORDER: 

1. The applicat ion for an exemption from the requirement to 

appoint a social and ethics committee is granted.  

2. The exemption shall  be effect ive for a period of f ive (5) 

years from date of this order.   

________________ 

B. Zulu 
Member: Companies Tribunal 
30 November 2021 
 


