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COMPANIES TRIBUNAL OF SOUTH AFRICA 

 

          Case Number:  CT00854ADJ2021  

In the ex parte application of: 

HYPROP INVESTMENTS LIMITED                                          Applicant 

(Registration Number: 1987/005284/06) 

 

for leave to serve an application objecting to the name of Hyprop Investments P (Pty) Ltd 

(registration number: 2018/364335/07) by way of substituted service 

 

 

Presiding Member    : Khashane La M. Manamela (Mr.) 

 

Date of Decision    : 30 November 2021 

 

Summary: Application in terms of regulation 7(3) of the Companies Regulations, 2011, 

read with section 6(9) of the Companies Act 71 of 2008, for an order authorising the 

service of documents by way of substituted service. Previous attempts to serve the 

documents (i.e. an application objecting to the company name of an entity called Hyprop 

Investment P (Pty) Ltd (Hyprop P)) have proven impossible. The sheriff issued a return 

of non-service due to the given address (obtained from the records of the Companies and 

Intellectual Property Commission) being incorrect or untraceable. The applicant obtained 

from a third-party service provider different contact details (i.e. physical address and 

mobile phone number) belonging to Hyprop P’s sole director to use for the substituted 

service. Held, the application is granted. 

 

 

 

DECISION (Reasons and an Order) 

 

 

Khashane La M. Manamela 

 



 2 

Introduction 

[1]  In this ex parte application, Hyprop Investments Limited, seeks an order 

authorising that the service of its intended application or objection against the name 

Hyprop Investments P Proprietary Limited (Hyprop P) be effected by way of a 

substituted service. Its previous attempt to obtain an order for Hyprop P’s name to be 

declared unsatisfactory of the provisions of the Companies Act 71 of 2008 (the 

Companies Act) was unsuccessful due to “insufficient service”.1 There was another 

unsuccessful attempt. The applicant complains that both attempts or applications were 

“refused on technicalities”.2 But, evidently, the applicant abides the outcome of its latest 

name objection application, as borne by the launch of the current application. 

 

[2] After this matter was allocated to me, I caused correspondence to be directed to 

the applicant regarding an issue I had preliminarily observed from the filed papers. The 

issue arose primarily from the following part of the founding affidavit: 

 

“… I respectfully request that [the applicant be] granted the opportunity to 

serve [the] notice of this application by way of advertisement on 

www.sayellow.com, on zaclassifieds.com, and on publicads.co.za? If the 

Honourable Hearing Officer requires advertisement on another forum, 

kindly advise same?”3 

 

[italics added] 

 
1 The reference to “insufficient service” appears to be to “inadequate service” as stated in the decision in 

Hyprop Investments Limited v Hyprop Investments P (Pty) Limited, Companies Tribunal, Case No: 

CT00442ADJ2020, per Mr. LD Sikhitha, dated 14 September 2021 at the introductory summary and par 

23.1 thereof. This and other decisions of this Tribunal are available from its website: 

www.companiestribunal.org.za. 
2 Pars 4-5 of the founding affidavit, as well as par [3.1] below. 
3 Par 6 of the founding affidavit. 
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[3] I considered the part from the applicant’s founding affidavit, quoted above, to 

deserve specific guidance from this Tribunal and further attention from the applicant. 

Through the office of the registrar of this Tribunal I requested that the applicant be 

advised to consider filing a supplementary affidavit, within a stipulated timeframe, 

addressing the following: 

  

 [3.1] that, the service of the process or application of this Tribunal is not a 

 “technical” issue, but a substantive one. This is so as, among others, the service 

 or notice of the process of this Tribunal to the non-initiating party or the 

 respondent, serves the rules of natural justice;  

 

 [3.2] that, the delivery of documents of this Tribunal is governed by regulation 

 7 of the Companies Regulations, 2011 (the Regulations) and in terms of the 

 various methods listed in Table CR 3 of Annexure 3 to the Regulations; 

 

[3.3] that, section 6(9) of the Companies Act provides for a deviation from the 

methods of delivery prescribed in the Regulations, and  

 

[3.4] that, to be sanctioned by this Tribunal, a deviation from the methods of 

delivery prescribed by the Regulations, an applicant (and not this Tribunal or a 

member of this Tribunal seized with the matter) is required to advance reasons 

why in its opinion the notice of the application would probably reach a respondent 

through the substituted method of service or delivery of the application.  
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[4] The applicant promptly delivered a supplementary affidavit in reaction to the 

correspondence it received from the registrar. The supplementary submissions will be 

considered for purposes of the determination to be made in this matter, jointly with those 

in the founding affidavit, initially filed. 

 

Applicant’s case / submissions 

Hyprop P’s disclosure certificate 

[5] Gleaning from its registration number (i.e. 1987/005284/06) the applicant appears 

to have been registered or incorporated in 1987, as a public company.4 Hyprop P was 

registered or incorporated on 26 June 2018.5 This appears from Hyprop P’s disclosure 

certificate issued by the Companies and Intellectual Property Commission (the CIPC) on 

3 November 2021, included as part of the papers.  

 

[6] The same disclosure certificate reflects Hyprop P’s enterprise status as “AR 

Deregistration Process”. This aspect appears to have either escaped the attention of the 

applicant or to have been avoided by the applicant in its submissions. I will revert to this 

issue, below. 

 

[7] It is also necessary to mention that, apart from its registration number and 

enterprise status, the disclosure certificate of Hyprop P, reflects its postal address and the 

address of its registered office. There is also mention of the name, identity number, postal 

 
4 The disclosure certificate by the Companies and Intellectual Property Commission (the CIPC) in respect 

of the applicant only reflect the pages (18 pages in total) on changes effected to the directorship and other 

details of the company. In other words, the pages constituting the actual disclosure certificate have been 

omitted. 
5 Disclosure certificate by the CIPC in respect of Hyprop P. 
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address and residential address of its sole director. All these four addresses (i.e. two for 

Hyprop and two for its sole director) are identical. This is material regarding the 

determination required in this application. 

 

Previous attempted service  

[8]  On or about 8 January 2020, the Acting Sheriff: Garankuwa attempted to serve a 

letter of demand on Hyprop P. This appears to have been on instructions from the 

applicant’s attorneys of record.  

 

[9] The service of the letter of demand was unsuccessful. The sheriff issued a return 

of non-service and stated that the letter  

 

  “could not be served as no number … BLOCK A ROCKVILLE MMAKAU, 

  GAUTENG in Rockville or Mmakau could be found. Rockville is an area  

  on its own and has 4 numbers, no Block numbers.  

 

  Mmakau has sections.” 

 

[italics added] 

 

 

Previous applications to this Tribunal 

[10]  As also stated above, the applicant, on two previous occasions, approached this 

Tribunal to object to Hyprop P’s name without success.  
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[11] One of the previous decisions was handed down by my fellow member of this 

Tribunal, Professor Piet Delport, in May 2020.6 I have already alluded to the other 

decision by my other fellow member of this Tribunal, Mr. Sikhitha, above.7 The decision 

by Prof Delport indicated that the application was refused, among others, on the basis of 

“formal (material) deficiencies”, with no finding made on the “substance issues”. [my 

emphasis] The issues dealt with in the latter application did not concern those requiring 

determination in this current application. 

 

Grounds for substituted service 

[12] In the supplementary or “further” affidavit filed by the applicant, upon being 

prompted through the registrar of this Tribunal,8 the following are the material 

submissions: 

 

“3. The sole director of Hyprop Investments P (Pty) Ltd is Mr [X]. 

This can be seen from the attached extract from the Companies 

Register … 

 

4. I also attach … an extract from Searchworks that advises the 

residential address of Mr [X] is … Letsele Street, Ga- Rankuwa, 

0208. Mr [X’s] cellular telephone number is said to be … 

 

5.  It is respectfully requested that the Tribunal allow substituted 

service by: 

 

 
6 Ex Parte Hyprop Investments Limited, Companies Tribunal, Case Number: CT0026ADJ2020, per Prof 

Piet Delport, dated 21 May 2020. 
7 Footnote 1 above. 
8 Par [3] above. 
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5.1. sheriff service at … Letsele Street, Ga-Rankuwa, 0208, and 

 

5.2. transmission of the Form CTR142 of 3 November 

2021(without the supporting affidavit) to the cellular 

telephone [sic] number …. 

 

6. It is submitted that these are the most accurate contact details that 

are available for the director of this company, and that it is likely 

that Mr [X] will receive the documents if served in these manners” 

 

  [italics added] 

 

[13] I have already referred to the material contents of the founding affidavit. Next, I 

deal with the submissions in both affidavits against the applicable legal principles. 

 

Applicant’s submissions and the applicable legal principles (discussed) 

[14] The provisions for substituted service are contained in section 6(9) of the 

Companies Act. These provisions read as follows: 

   

“(9) If a manner of delivery of a document, record, statement or notice is 

prescribed in terms of this Act for any purpose  

(a) it is sufficient if the person required to deliver such a document, 

record, statement or notice does so in a manner that satisfies all of the 

substantive requirements as prescribed; and 

(b) any deviation from the prescribed manner does not invalidate the 

action taken by the person delivering that document, record, statement or 

notice, unless the deviation- 
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(i) materially reduces the probability that the intended recipient will 

receive the document, record, statement or notice; or 

(ii) is such as would reasonably mislead a person to whom the document, 

record, statement or notice is, or is to be, delivered.” 

 

 [italics added] 

 

[15] It is my understanding of the provisions above that deviation from the manner 

prescribed for the delivery of documents in terms of the Companies Act, read with the 

Regulations, requires: 

 

[15.1] that, the deviation ought not “materially [reduce] the probability that the 

intended recipient will receive the document…or notice”,9 and 

 

 [15.2] that, the deviation ought not to be “such as would reasonably mislead a 

person to whom the document…or notice is, or is to be, delivered.”10 

 

[16] Regulation 7 of the Regulations provides for the delivery or service of documents 

or notices, including through the method of substituted service, and reads in the material 

part: 

 

“(1) A notice or document to be delivered for any purpose contemplated in 

the Act or these regulations may be delivered in any manner––  

(a) …  

 
9 Section 6(9)(b)(i) of the Companies Act. 
10 Section 6(9)(b)(ii) of the Companies Act. 
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(b) set out in Table CR 3.  

(2) …  

(3) If, in a particular matter, it proves impossible to deliver a document in 

any manner provided for in the Act or these regulations––  

(a) if any person other than the Tribunal is required to deliver the 

document, the person may apply to either the Tribunal or the High Court 

for an order of substituted service …” 

 

 [italics and underlining added, the latter for emphasis] 

 

[17] From regulation 7 above, it is clear that an order for substituted service may be 

granted – on application - by this Tribunal or the High Court of South Africa.  

 

[18] The criterion for substituted service is that it has proven “impossible to deliver a 

document in any manner provided for in the [Companies Act] or [the Regulations]”.11 

 

[19] I had previously had the privilege of handing down a decision on behalf of this 

Tribunal regarding the delivery of notices or documents through substituted service in Ex 

Parte Grand Parade Investments Limited in May 2014.12 It was submitted in Grand 

Parade that the methods listed for the delivery of documents or notices in Table CR 3 of 

Annexure 3 to the Regulations were “inappropriate, ineffective and impractical” with 

regard to convening a general meeting of shareholders.13 Further - and rather interestingly 

- that, the delivery of the material documents would not be effective by way of registered 

 
11 Regulation 7(3) of the Regulations. 
12 Ex Parte Grand Parade Investments Limited, Companies Tribunal, Case Number: CT010FEB2014, 

dated 08 May 2014. 
13 Grand Parade at par [6]. 
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post, but by delivery through the mode of ordinary post, due to the amount of effort 

required for the former when compared to the latter.14 Therefore, the intended recipient(s) 

of the notice or document in Grand Parade materially differed from the one in the 

current application, but the following remarks from Grand Parade are relevant for the 

determination to be made in this matter: 

 

“When entertaining an application for a substituted service order, this 

Tribunal has to be always satisfied that, the substituting method of 

delivery will ensure that the notice will come to the knowledge of the 

intended recipients.  This is not unique to this Tribunal as our courts, 

including our highest courts (being the Supreme Court of Appeal and the 

Constitutional Court) albeit in respect of section 129 and 130 of the 

National Credit Act 34 of 2005, have been devoting a considerable 

amount of effort towards ensuring notice or knowledge of processes come 

to the attention of those intended when delivery by way of registered post 

is involved.”15 

 

 [italics added, but accompanying footnote omitted] 

 

[20] I also had the benefit of other decisions of this Tribunal, including the decision in 

Mediclinic International Limited by my former fellow member of this Tribunal Mr. 

Mmoledi Malokane.16 

 

 
14 Grand Parade at pars [7]-[8]. 
15 Grand Parade at par [11] and the authorities cited there.  
16 Mediclinic International Limited, Companies Tribunal, Case Number: CT003APR2015, per Mr. 

Mmoledi Malokane, dated 19 June 2015. 
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“[8] The main question to be asked, in dealing with what the Tribunal is 

required to decide on, is whether the reasons submitted by the Applicant, 

justify an order in terms of Regulation 7 (3) (a). 

 

[9] The reasons given by the Applicant are the following: 

 

1. ‘’Many of our past and present employees live in disadvantaged 

communities. Delivery of notices by registered mail is often impossible’’ 

 

2. ‘Delivery of notices by ordinary mail will ensure that the notices are 

personally delivered and received by our shareholders.’”17  

 

 [italics added] 

 

[21] To recap, the current application seeks authority to serve the name objection 

application through the sheriff at the address of Hyprop P’s sole director and through the 

sole director’s mobile phone number. These contact details have been obtained through a 

third-party service provider, which is independent of the CIPC, namely Searchworks.18 

But the address provided appears to be without a house or stand number. From the 

Searchworks report it appears that the stand or house number for the address is 4218.  

 

Conclusion 

[22]  Considering what is stated above, I agree that the facts provided clearly confirm 

that it has proven impossible to deliver the name objection application in any manner 

provided for by the Companies Act and its Regulations. The sheriff has confirmed that 

 
17 Mediclinic International at pars [8]-[9]. 
18 Par [12] above. 
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the address recorded as that of Hyprop P in the records of the CIPC is incorrect or 

untraceable. This very address also serves as Hyprop P’s postal address, and the postal 

and residential address of its sole director.19 Therefore, it is impossible to use this address 

for hand delivery or postage of the impugned documents. 

 

[23] Further, the applicant has suggested that it be directed that the application be 

served by sheriff at the physical address and by transmission to the mobile phone number 

of Hyprop P’s sole director. Evidently, neither of these contact details belong to Hyprop 

P. Utilising these details would obviously represent a deviation from the methods of 

delivery of documents in terms of the Companies Act and the Regulations.20  

 

[24] I am of the view that the deviation from the prescribed manner suggested by the 

applicant would not invalidate the service of the application, as the action to be taken by 

the applicant, in that it would not materially reduce the probability of Hyprop P, as the 

intended recipient, to receive the intended documents or notice (i.e. the name objection 

application) and is not such as would reasonably mislead Hyprop P.21 I intend to order 

both methods suggested for substituted service.  

 

[25] I am also confident that the sheriff’s return would be self-explanatory in respect 

of the service of the documents at the suggested physical address of Hyprop P’s sole 

director. But the address provided appears to be without a house or stand number and 

thus incomplete. Therefore, I will direct that, in the event of non-service of the 

 
19 See par [7] above. 
20 See regulation 7(1)(b) of the Regulations. 
21 See s 6(9) of the Companies Act, quoted under par [14] above. 
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documents, the sheriff attempt serving the documents using the same address but 

preceded by the following: “Stand or House Number 4218.  

 

[26] The applicant has also requested that when ordering the service of the documents 

by transmission to the mobile phone number of the sole director of Hyprop P, it be 

included in the order that only Form CTR142 is to be transmitted, without the founding 

affidavit and other annexures. I do not think this would be sufficient. Therefore, I will 

order that the transmission to the mobile phone number include the Form CTR142 and 

the founding affidavit but exclude all other annexures. 

 

[27] In order to maintain the durability and credibility of the information obtained 

through Searchworks I will also include as part of the order a timeframe of 4 (four) 

months or 120 days within which the applicant is to serve the relevant papers by way of 

substituted service. 

 

[28] There is also another issue I undertook to deal with, above. I stated above that the 

disclosure certificate of Hyprop P reflects its enterprise status as “AR Deregistration 

Process”. I can only implore the applicant to determine whether Hyprop P has not been 

deregistered before re-launching the name objection application.  

 

Order 

[29] I therefore make an order in the following terms: 
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a) that, the applicant is granted leave or authority to serve the documents relating to 

the objection to the name of Hyprop Investments P (Pty) Ltd (registration number: 

2018/364335/07) at the address Zone 3, Letsele Street, Ga-Rankuwa, 0208, failing 

which at the address 4218 Zone 3, Letsele Street, Ga-Rankuwa and by 

transmission of the Form CTR 142 and the supporting or founding affidavit but 

without the other annexures to the mobile phone number 072 537 6811; 

 

b) that, the documents or notices in a) of this order shall be deemed to have been 

received by the intended recipients on the same day on which the documents or 

notices were served by the sheriff or transmitted using the designated mobile 

phone number, and 

 

c) that, the applicant shall complete the steps in a) hereof within a period of 120 

calendar days from the date of this order. 

 

 

_________________________    

Khashane La M. Manamela (Mr.)     

Member, Companies Tribunal 

30 November 2021 


