
 

 

                                                                                                                                      Page 1 of 18 
 

 
 

IN THE COMPANIES TRIBUNAL OF THE REPUBLIC OF SOUTH AFRICA 

 

(“The Tribunal”)                              CASE NO: CT00837ADJ2021 
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INTRODUCTION: 

 

[1]  Applicant is G.U.D. HOLDINGS (Pty) Ltd., a company duly incorporated in 

accordance with the company laws of South Africa, bearing registration number 

1949/034522/07, and having its registered address at 3 The Avenue East, Isipingo, 

KwaZulu- Natal, makes an application in terms of Section 172(2) to review the 

compliance notice of the CIPC concerning a Section 212 claim of confidentiality.  

[2] Respondent is the Companies and Intellectual Property Commission (“CIPC”), a 

juristic person established in terms of section 185(1) of the Companies Act 71 of 2008 

(“the Act”). 

 

[3]  Applicant applied to the Tribunal in terms of Section 212 (4) read with Section 172 

of the Act for an order modifying or cancelling the decision taken by Respondent on 27 

September 2021, o r  for alternative relief to reject Applicant’s claim for 

confidentiality in respect of the whole of its audited annual financial statements 

(AFS) including the director’s remuneration for the year ended 30 June 2020, replacing 

it with an order upholding the Applicant’s claim for confidentiality. No order for costs 

has been requested. 

 

BACKGROUND: 

 

[4] Michelle Raw, of the Applicant Company, being duly authorised thereto has deposed to an 

affidavit in support of the application. On 14 September 2021, the applicant submitted its 

claim of confidentiality in terms of Section 212 in respect of the entire contents of its AFS 

for the year ending 30 June 2020. The aforesaid claim for confidentiality was rejected by the 

CIPC on 27 September 2021 with a response as set out in its notice of 20 October 2021. 

More than 15 days have expired since the CIPC decision. Since it was served on the Tribunal, 

the Applicant seeks a default order in terms of Regulation 153. Thus, the Applicant is 

desirous of reviewing the compliance notice issued by the CIPC dated 20 October 2021. 
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[5]  Applicant conducts business in the automotive industry and enjoys a high market share in 

certain of its product lines. Since the applicant’s public interest score
 
exceeds 350 

(calculated i.t.o Reg 26(2)), it must in accordance with Section 30 (2) (b) file audited 

financial statements (AFS) with the CIPC. In terms of Section 33(1) (a) of the Act and 

Regulation 30(2) of the Companies Regulations, 2011 (the Regulations), a company must 

file with the respondent its annual returns and is required to file audited financial 

statements in terms thereof. It must do so also in terms of its Memorandum of 

Incorporation (MOI) as the Applicant has subjected itself to Chapt 3 in terms of Section 

53(1) (b) of the Act.  

 

 [6] The request to declare the AFS to be confidential was rejected for reasons as set out in 

para 9 below and the Respondent concludes that corporate transparency outweighed the 

request for confidentiality. 

 

The Applicant submits with respect that this amounted to a failure by the Respondent to 

consider the nature of the information in question and whether the information in the AFS 

is of a confidential nature.  

 

[7] It is to be noted that the Applicant has made previous applications of a similar kind for 

other financial years to the Tribunal without providing its AFS and its review 

application was dismissed for that reason as seen from case no:  CT00200/ADJ/2021.  

 

However, in the current matter before the Tribunal, the AFS have been attached. It is 

clear from Section 30 (4)-(6) which sets out the details that the director’s remuneration 

must (my emphasis) be disclosed in the AFS which the Applicant has also done. 

 

[8] Applicant’s claim for confidentiality as regards its audited AFS is based on a variety of 

reasons:- 

 

8.1    The AFS are only available to its shareholders, bankers, directors, some 

executives and a limited number of person.  
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 8.2   The AFS contains confidential and sensitive information relating to profitability, 

gross profit, annual turnover, asset base and liabilities, and group ownership 

structure and directors’ remuneration which is commercial information of a very 

sensitive nature and is accordingly deserving of being treated confidential. 

 

   8.3    The Applicant claims it  would be prejudiced if this information is accessed by 

trade competitors, customers and could result in members of the public being 

able to access Applicant’s AFS by relying on Section 187(5) (a); which right of 

inspection is expressly limited by Section 187 (6) and which excludes any 

document filed under the Companies Act that has been determined to be 

confidential from the ambit of the operation Section 187 (5) (a). 

 

[9] The Respondent states the following as reasons, inter alia, for its decision: 

 

9.1 The Act has as one of its policy objectives, corporate transparency and high 

standards of corporate governance. This entails that there should be widespread 

availability of relevant, reliable information about the periodic performance, 

financial position, investment opportunities, governance, value and risk of 

companies. 

 

9.2 In terms of Section 187(4) (c) of the Act, Respondent must make the information 

in its registers efficiently and effectively available to the public, and to other organs 

of state. Respondent also mentions the need to validate that annual return fees 

and turnover amounts are correct; its information sharing responsibility with law 

enforcement agencies combatting money-laundering and illicit financial flows; and 

our competition laws. 

 

9.3 With a PIS above 350, Applicant has social and economic significance and owes 

accountability to the public, which includes creditors, employees, customers, 

potential investors, shareholders, directors, prescribed officers and regulators. 
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[10]      However, the Applicant is of the view that disclosure of the AFS of companies to any 

member of the public regardless of the legal interest or entitlement to access such 

statements, violates the privacy of the company and specifically individuals such as 

directors and officers of the company as the AFS contains personal and commercial 

information which is protected from disclosure by statute.  

 

[11]     The request to declare the entire contents of the AFS to be confidential was rejected by 

the CIPC on the basis that corporate transparency outweighed the request for 

confidentiality as well as that it must make the information available to the public in 

terms of Section 187 (4) (c). The applicant is of the view this amounted to a failure to 

consider the nature of the information in question as to whether the information in the 

AFS is of a confidential nature.  

 

[12]   Even though the respondent is not participating in these proceedings, the relevant 

documents from the Respondent have been submitted by the Applicant in its review 

application. Section 172 does not provide for the decision maker, such as the 

Respondent, to make any representations, but only the Applicant. Despite this, the 

application was served on the respondent and the Tribunal will determine same on the 

merits of the papers filed.  

 

[13] Furthermore, the Applicant contends that the grant of the Applicant’s claim for 

confidentiality will have no effect on any of the rights afforded by Section 26(1) (c), 

Section 31(1) (b), as Section 31(2) and Section 31 (3) and the right holders will still be 

able to obtain the same access that they have always had even if the application for 

confidentiality is granted.  

 

[14] In a nutshell, Applicant contends that Respondent in deciding that the information 

contained in its AFS is not regarded as confidential, considered irrelevant information, 

(corporate transparency being one of them) and ignored relevant information; and in so 

doing it acted in an irrational and illogical manner as per Promotion of Administrative 

Justice Act 3 of 2000 (PAJA).  
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[15] The Applicant moves onto Section 187(4) (c) and states that it only applies to registers       

(as referred to in Section 187 (4) (a)) and not the information contained therein. According 

to the Respondent, it must make the information in those registers available to inter alia 

the public as set out in Section 187(4) (c).  

However, the Applicant is of the view that Section 187(4) (c) does not apply to documents 

received and deposited in the registry that is required to be filed in terms of the Act, more 

specifically in terms of Section 187(4) (b); and hence the CIPC is under no obligation to 

make the information in those documents available inter alia to the public. Accordingly, 

the Applicant concludes that Respondent’s reliance on Section 187(4) (c) as support for its 

decision that it must make the AFS available to the public, is incorrect.  

[16] Applicant contends that the Respondent also failed to appreciate that Section 187 provides 

no more than a mechanism whereby any such party who may have rights to access 

documents filed with the Respondent (whether such rights are established in terms of 

Section 26 or Section 31 of the Act; or in terms of Section 50 of Promotion of Access to 

Information Act (PAIA)) are able to exercise such rights. In the circumstances, the 

Applicant opines that Section 187(4) does not establish an unfettered right of access to any 

person or member of the public who would not otherwise have had access to the AFS. The 

Applicant states that to make information available to the public in terms of Section 187(4) 

(c) is in any event subject to regulations 176 and 177 regarding restricted information in 

so far as it is confidential.  

 

[17] Applicant is of the view that Section 187(4) (c) does not give an unlimited right to the 

Respondent to give access to the public but instead puts in place a far more limited 

provision for access which still hinges in the first place on the confidentiality of the 

information.   

 

 Hence the Applicant states that the reliance on Section 187(4) (c) is incorrect as this 

provision is not ultimately relevant but that the Respondent dismissed its contention by 

stating that the application is general.  

 

 



 

 

                                                                                                                                      Page 7 of 18 
 

[18]     Applicant also states that the fact that the MOI of the Applicant prohibits the offering of 

any of its securities to the public and restricts the transferability of its securities, can only 

mean that the information pertaining to its shareholders or securities is restricted from 

being accessed by the public subject to certain exceptions set out in Act. The Applicant 

states it has no objection to sharing its information in AFS with its shareholders which it is 

in any event required to do.  

 

[19] Thus the Applicant is of the view that Section 187(4) (c) does not support the decision of 

the Respondent. The Applicant also submits that the reasons provided by the Respondent 

runs counter to the provisions of the Act and the relevant sections and also falls foul of the 

provisions of section 6 of PAJA in respect of one or more of the subsections Section 6 (2) 

(d); Section 6(2) (e) (1) and (iii); (f) (i); (h) in that the decision was influence by one or 

more errors of law; irrelevant considerations taken into account or relevant considerations 

were not considered; decision taken arbitrarily or capriciously; decision not rationally 

connected to the purpose for which it was taken and the exercise of the power pursuant to 

which the decision was taken is so unreasonable that no reasonable person could have so 

exercised the power. 

  

[20]    The Applicant correctly points out that Section 5(4) (i) (b) (dd) (ii) makes it clear to the 

extent that it is impossible to apply one of the inconsistent provisions of the Companies 

Act without contravening the second, the provisions of PAJA will prevail in case of 

inconsistency with anyone of them except to the extent provided for in Section 30 (8) or 

49(4) of the Companies Act. 

 

 

[21]     The applicant contends that based on the abovementioned grounds, the decision is incorrect 

in not allowing the Confidentiality Claim in terms of section 212 of the Companies Act.  

 In the circumstances, the Applicant is of the view that the Respondent’s decision must be 

reviewed and set aside. 
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APPLICABLE LAW: 

 

[22] Section 212 reads as follows: 

“(1) When submitting information to the Commission,… the Companies Tribunal…, a 

person may claim that all or part of that information is confidential.  

(2) Any claim contemplated in subsection (1) must be supported by a written statement 

explaining why the information is confidential. 

(3) The Commission,… Companies Tribunal … must- 

(a) consider a claim made in terms of subsection (1); and 

(b) as soon as practicable, make a decision on the confidentiality of the information and 

access to that information, and provide written reasons for that decision. 

(4) Section 172, read with the changes required by the context, applies to a decision in 

terms of subsection (3). 

(5) When making any ruling, decision or order in terms of this Act, the Commission…, 

the Companies Tribunal … may take confidential information into account. 

(6) If any reasons for a decision in terms of this Act would reveal any confidential 

information, the Commission …, the Companies Tribunal … as the case may be, must 

provide a copy of the proposed reasons to the party claiming confidentiality at least 10 

business days before publishing those reasons.” 

 

[23]     “213. Breach of confidence 

(1) It is an offence to disclose any confidential information concerning the affairs 

of any person obtained- 

(a) in carrying out any function in terms of this Act; or 

(b) as a result of initiating a complaint, or participating in any proceedings in terms of 

this Act. 

(2) Subsection (1) does not apply to information disclosed- 

(a) as contemplated in section 206(2)(e)(i) or (ii) or 212(5) to (7); 

(b) for the purpose of the proper administration or enforcement of this Act; 

(c) for the purpose of the administration of justice; 
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(d) at the request of the Commission, the Panel, an inspector or investigator, the 

Companies Tribunal, or a court entitled to receive the information; or 

(e) when required to do so by any court or under any law.” 

 

[24]   Section 172 of the Companies Act reads: 

 

“(1) Any person issued with a compliance notice in terms of this Act may apply to the 

Companies Tribunal in the case of a notice issued by the Commission…to review the 

notice within – 

(a) 15 business days after receiving that notice; or 

(b) such longer period as may be allowed on good cause shown. 

(2) After considering any representations by the applicant and any other relevant 

information, the Companies Tribunal… may confirm, modify or cancel all or part of 

a compliance notice. 

(3) If the Companies Tribunal … confirms or modifies all or part of a notice, the 

applicant must comply with that notice as confirmed or modified, within the time period 

specified in it, subject to subsection (4). 

(4) A decision by the Companies Tribunal … in terms of this section is binding, subject 

to any right of review by or appeal to a court.” 

 

 

EVALUATION: 

 

 

[25] The applicant states that the Respondent’s refusal was premised on the contents of Section 

187 of the Act which does not empower or impose an obligation on it to make the AFS of 

a company available to the public. Applicant is also of the view that Section 187 only 

permits disclosure of information contained in the register of the CIPC and that there is 

no provision in the Act or its regulations which provides for the AFS of a company to be 

included in the company's register. In addition it claims even if Section 187 were 

applicable (which it is not), it does not permit the CIPC to provide unlimited public access 

(my emphasis) to the AFS of a company and hence this section cannot be read in isolation 

as it does not speak of which information (my emphasis) must be made available. 
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[26] In the circumstances, the applicant requests the Tribunal based on its lengthy explanation 

and grounds as set out above, to review and set aside the decision by the CIPC and to 

determine in terms of Section 212 (3) of the Act that the applicant’s entire AFS 

contemplated in sections 30(4) to 30(6) are confidential; and that the applicant is 

authorised to exclude such confidential information in the AFS which was submitted to 

the CIPC 

 

[27] In terms of section 187(4), some of the functions of the Respondent which are relevant to 

the current application are the following: 

27.1 to establish and maintain in the prescribed manner and form- 

(i) a companies register; and 

(ii) any other register contemplated in this Act, or in any other legislation that 

assigns a registry function to the Respondent; 

27.2 to receive and deposit in the registry any documents required to be filed in terms 

of the Act; 

27.3 make the information in those registers efficiently and effectively available to the 

public, and to other organs of the state; and 

27.4 perform any related functions assigned to it by legislation, or reasonably necessary 

to carry out its assigned registry functions. 

 

[28] Furthermore, the Applicant contends that Regulation 174 qualifies what information must 

be provided to the public efficiently and effectively ( my emphasis) by stating that the 

CIPC must provide simple and efficient access to the public to information required to 

exercise any right in terms of the Act or any other applicable law. The Applicant claims 

that access to the AFS in particular is restricted to only certain classes of persons by 

Section 26 and 31 (re beneficial interest) of the Act and I am in agreement with this 

argument.  
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[29] The Applicant contends that the grant of the Applicant’s claim for confidentiality will 

have no effect on any of the rights afforded by Section 26(1) (c), Section 31(1) (b), as 

Section 31(2) and Section 31 (3) and the right holders will still be able to obtain the same 

access that they have always had even if the application for confidentiality is granted.  

 

It can be clearly seen that these sections are the only instances deemed appropriate by 

the Legislature for access to the AFS. In my view, all the more reason why the AFS cannot 

be handed out by the Respondent to any member of the public as they will have to motivate 

their request and show that it falls within the categories listed in the Sections mentioned 

in para 14 supra.  

 

[30] Thus it can be concluded that the access to AFS is therefore in terms of the empowering 

legislation only available to those who have a legal interest in such information, which  

accords with the approach in POPIA (Protection of Personal Information Act 2013) and 

PAIA (Promotion of Access to Information Act 2000). In view thereof, the applicant 

believes that the Respondent’s decision to refuse the section 212 application for 

confidentiality was based on an incorrect interpretation.  

 

[31] Thus the Respondent’s refusal to recognize the confidentiality of the information 

submitted in the AFS in terms of section 30(4) to 30 (6), disregards the extensive statutory 

framework which protects the privacy of personal and commercial information of private 

individuals such as the company and the directors of the company. In my view, the 

Respondent’s decision is improper in law as it violates the privacy of the company and 

that of directors of the company. Thus the applicant’s confidentiality claim over the 

contents of the AFS contained therein including in respect of those issues which are in the 

AFS as covered in section 30(4) - 30 (6) of the Act. 

 

[32] The Respondent failed to take into consideration the requirements in POPIA and did not 

address those issues which were expressly raised in the section 212 confidentiality 

application in respect of this legislation. Thus the Respondent failed to take into account 

materially relevant provisions of the law by which it is bound in the circumstances to do. 
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[33]  The Applicant states that the position adopted by the Respondent leaves the company no 

choice (my emphasis) but to apply in terms of section 212(1) and (2) to have the contents 

of the AFS as contained therein by virtue of section 30 (4) to 30 (6) of the Act, to be 

declared to be confidential, otherwise the confidential personal and commercial 

information will be made available to any member of the public on request and by 

payment of a fee.  

 

The Tribunal is in agreement with this assertion. If the AFS is provided to the public at a 

fee making the personal and commercial information of the applicant and its directors as 

contained in the AFS, there is no protection of the rights to privacy as provided by the 

Constitution of the Republic of South Africa and PAIA. 

 

[34] The Companies Act or the Regulations does not explain what constitutes “confidential 

information”. I am of the view that each case is dependent on its own set of facts and 

circumstances and must accordingly be assessed on its merits. 

 

[35] Section 187(4) (a) places a general duty on the Respondent to establish and maintain a 

company register or other registers and Section 187 (4) (c) makes information accessible 

to the public but places a far more limited access under exceptional circumstances. Thus 

unfettered access is not permitted without having regard to other legislation as provided 

for by Section 5(4).  Furthermore, in the circumstances in Section 185 (2) (d) (ii), the 

Respondent must exercise its functions in accordance with this Act or any other Law and 

the values and principles contained in Section 195 in the Constitution. Section 195 (2) (c) 

of Constitution refers to enterprises and private companies.  

 

[36] The question of the importance of corporate transparency is separate from the question 

whether information possesses qualities which make it confidential and qualifies to be 

treated as such in terms of Section 212 of the Act. Hence this reason for rejection by the 

Respondent of the confidentiality claim is without merit and is dismissed. 
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[37] To determine whether or not there is merit in the applicant’s grounds of review, the 

Tribunal would have to consider the nature and substance of the information in the AFS. 

This, in my view, is a factual inquiry and therefore depends on the specific contents of 

the AFS and the reasons provided by the Applicant as opposed to the refusal by the 

Respondent.  

 

[38] The essence of the applicant’s objection to the decision is that the respondent should have 

found that the information contained in the AFS constitutes confidential information in 

terms of the Companies Act (or its Regulations). The Respondent claimed in its response 

to the Applicant in its rejection letter that Section 187(4) (c) lists the following as a 

function of the Commission, viz. “The Commission must make the information in those 

registers efficiently and effectively available to the public, and to other organs of state.”  

 

[39] The Respondent further states that it has taken into consideration Section 68 (1) of 

PAIA which provides that a request for access to company records may be refused 

based on the grounds contained therein, one of which has been claimed by the 

Applicant. 

 

[40] Given the broad definition of “personal information” in PAIA as well as in the Protection 

of Personal Information (POPIA) Act, balancing privacy with freedom of expression 

becomes very important. In PAIA, the Information Officer may refuse disclosure on the 

following grounds: 

 Trade secrets of the business or a third party; 

 Financial, commercial, scientific or technical information of the business or a third party 

which, if disclosed, is likely to cause harm to the commercial or financial interest(s) of 

the body or third party; or 

 Information supplied in confidence by a third party and where disclosure of such 

information could reasonably be expected to put the business at a disadvantage in 

contractual or other negotiations, or prejudice the business in commercial competitions. 

In my view, the Respondent did not take into consideration these factors when considering 

the application for confidential information. 
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[41] However, the Respondent states that the Companies Act imposes an obligation on the 

Respondent in Section 187 (4) (c) “to make the information in its register efficiently 

and effectively available to the public” and that it uses a word which contains a 

peremptory element, i.e. “must”, viz. “The Commission must – make the information 

in those registers, efficiently and effectively available to the public, and to other organs 

of state”.  

 

 It is clear from the privacy of information imperative as well the submissions of the 

Applicant and submissions of the Tribunal that the said information should be made 

available only efficiently and effectively (my emphasis) not simply because it has been 

requested by any member of the public and without proper justification. The 

Respondent was obliged to consider that access is limited as mentioned above and 

below. 

 

[42] Regulation 174 speaks of the content and standards for Commission registers. Regulation 

174 states that the regulatory agency must keep any register required in terms of Act to 

enable it to satisfy all reporting requirements applicable to it in terms of the Act or any 

other applicable law. Regulation 174 (1)(b) states that the purpose is also to provide simple 

and efficient access to the public to information required to exercise any right in terms of 

the Act, or any other applicable law. The remaining sub-regulations speak of the custody 

and safety of the information in the registers. 

 

From this regulation it is clear that the information in those registers can be for example an 

AFS or other document. Since the register includes the document, that in itself does not 

give the Respondent arbitrary powers to simply hand them out on a random request to any 

member of the public as Section 26 clearly limits who is entitled to the AFS. 

 

[43] It is common cause that the applicant is required to submit the AFS in compliance with 

section 33(1) (a), read with regulation 30(2). Further, in terms of section 212, the claim 

of confidentiality is made by providing a “written statement explaining why the 

information being submitted is confidential”.  
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The Applicant has adequately explained with reasons (as set out above) why the 

information is to be considered  “confidential information” in both the affidavits dated 18 

October 2021 and 7 September 2021 attested to by Ms. Raw. 

 

[44]   Section 187 provides a mechanism whereby a party who may have rights to access 

documents filed with the Respondent (in terms of Section 26 or Section 31 of the Act); or 

in terms of Section 50 of PAIA are able to exercise such rights. Thus it can be concluded 

that Section 187(4) does not establish an unfettered right of access to any person or member 

of the public (my emphasis) who would not otherwise have had access to the AFS. It is to 

be noted that information available to the public in terms of Section 187(4) (c) is in any 

event subject to regulations 176 and 177 regarding restricted information in so far as it is 

confidential.  

 

[45]    The applicant has submitted the AFS together with the Director’s remuneration to the 

Tribunal. The legislature, as I understand the provision intended that companies or any 

other persons use the provision when submitting whatever information is required in 

terms of the Act, which is considered to  be or to include confidential information. The 

determination of confidentiality is made within the framework of the Act and to assist 

those affected in ensuring that they are not adversely affected by their compliance with 

the Companies Act. Thus the confidentiality and privacy must be looked at within the 

context of the Constitution of the country, PAIA and POPIA; PAJA. 

 

[46] In terms of Section 33(1) (a) of the Act and Regulation 30(2) of the Companies 

Regulations, 2011 (the Regulations), a company must file with the respondent its annual 

returns and is required to file audited financial statements in terms thereof. It must do so 

also in terms of its Memorandum of Incorporation (MOI) as the Applicant has subjected 

itself to Chapt 3 in terms of Section 53(1) (b) of the Act.  

 

[47] The objective for this section is clear as the filing of the annual return and the AFS is 

necessary for transparency and compliance purposes i.e that the CIPC requires you to 

comply with the Act, otherwise companies may not prepare, file and comply with 

requirements of IFRS for example.  
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In my view the objective of the Act is clearly not for the purpose of handing out the AFS 

to people with random requests for same because that would mean the privacy of 

information in terms of POPIA and PAIA and ultimately the Constitution is not being 

respected and can be transgressed.  

 

[48]     In the circumstances, and due to the fact that the CIPC mentions that it can hand over the 

AFS to the public after a payment of a fee and a simple request, means that it is clear that 

it has not factored in the privacy issues referred to above nor that the information must be 

efficiently and effectively made available. This has left the Applicant no option but to 

approach the Tribunal for its confidentiality claim.  

 

[49] Note that Regulation 176 states five classes of information are restricted, the first of which 

is confidential in terms of Section 212.  In terms of Rag 177(1) (a) and (b), a person may 

inspect a record or obtain a copy if it is not restricted information or if it is restricted 

(subject to conditions being imposed) to the extent that Reg 177, or the Tribunal or Court 

permits. 

 

 [50] Both the Respondent and the Tribunal are specifically enjoined from divulging 

confidential information or directed as to how to handle such information. The submission 

of AFS for private companies (with a public interest score above the designated threshold) 

is considered to be in the public interest (See Section 7(b) (iii) and Section 7(j) of the 

Companies Act respectively) and hence to claim confidentiality there has to be good 

reasons offered with an adequate explanation provided to the Tribunal.  

 

 I am of the view that the Applicant has adequately explained and justified the reasons for 

its claim of confidentiality. 

 

[51] The legislature states in Section 212 of the Act that companies when submitting 

information required in terms of the Act may claim confidentiality of all or part of that 

information.  
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Hence, the determination of confidentiality is to be made within the paradigms of the Act 

to ensure that companies are not adversely affected (my emphasis) by their compliance 

with the Act. 

 

[52] Section 213 has put safeguards in place to allay apprehensions (real or perceived) of any 

person in the position of the Applicant, regarding the handling of confidential information. 

This section includes the disclosure of information in breach of confidence; handling of 

confidential information in Section 180 (2) and in Section 206(2);  as well as Regulation 

149(5)(a) which specifically enjoins this Tribunal not to divulge confidential information, 

and direct how to handle such information in proceedings. Finally, this application itself 

embodies another such safeguard, that being the review of a decision refusing a claim of 

confidentiality. 

 

[53] Although the Tribunal’s jurisdiction does not include the power to refer the matter back 

to Respondent to re-hear, after setting aside the decision, it does give the Tribunal the 

power to decide on a confidentiality claim and make a ruling in terms of Section 212(3) 

(b).  

 

[54] In the circumstances, the Applicant’s case as regards confidentiality stands as the 

Respondent’s reasoning is flawed. The Applicant has provided an adequate explanation 

as to why it requires the information to be regarded as confidential but the Respondent’s 

reasons have failed to adequately address why the confidentiality claim has no merit and 

also why limited access to the AFS is available under the Companies Act and other 

legislation. 

 

[55] I submit, with respect, the Respondent, in making its decision in terms of Section 212(3) 

has made an incorrect decision. Had the Respondent considered the claim of the 

Applicant more seriously and in-depth, it would have explained which parts of the AFS 

could not be regarded as confidential and which could. It simply made a blanket decision 

on the entire AFS and said that the information contained in the AFS was general 

information found in annual financial statements. The comments on fair competition, 

transparency and access is not reasonable and is improper. 
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[56] In the circumstances and since the Respondent has not made out a proper case against 

the claim for confidentiality, and in view of the arguments presented by the Applicant , 

the Tribunal has no alternative but to grant the claim for confidentiality as the disclosure 

of financial and commercial information contained in the AFS would harm the 

applicant’s commercial or financial interest and create disadvantages for the applicant in 

respect of contractual or other negotiations with customers and suppliers in relation to 

competitors. 
 

 

ORDER: 

 

[57] The application for review of Respondent’s decision is reviewed and set aside but the 

claim for confidentiality in respect of the AFS for the year ending 30 June 2020 is 

granted by the Tribunal. 

 

[58]    The registrar of the Tribunal is requested to bring this decision and the order to the 

attention of the Applicant and the Respondent.  

 

[59] This decision may only be published 10 days after the date it is brought to the attention of the 

Applicant.  

 

[60] There is no order as to costs  

 

 
 

k tootla 

 

___________________            

Khatija Tootla 

Member of the Companies Tribunal 

13 December 2021  


