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IN THE COMPANIES TRIBUNAL OF SOUTH AFRICA 

 Case No: CT00819ADJ/2021 

In the matter between: 

 

WILLEM HENDRIK JACOBUS HERBST        APPLICANT 

 

AND 

 

PHILLIP CLOETE GREYLING      RESPONDENT                           

___________________________________________________________________ 

Coram: ISHARA BODASING  

Date of Hearing: 30 November 2021 

Date of Decision: 02 December 2021 

___________________________________________________________________ 
DECISION (Reasons and Order) 

 

 
1. INTRODUCTION 

 

1.1 In 2019 Willem Herbst (Applicant) and Phillip Greyling (Respondent), 

established Phein Projects (Pty) Ltd. (Reg. Nr: 2019/054670/07 – “the 

company”). They became Co-Directors with each holding 50% of the company 

shares.  

 

1.2 Applicant, trading as Kenmare Hardware contracted with Alliance Construction on 

a property development project. The company (Phein) was contracted to build on 

behalf of the former. Both parties received advances from Johannes Kruger (a 

director and shareholder of Alliance Construction) for the running costs of the 

project. 
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1.3 Matters came to a head from July 2020 when Respondent arranged an advance 

from Kruger for his personal use. When Applicant found out, Respondent was 

requested to desist from this practice because the monies had been deducted from 

Applicant trading as Kenmore Hardware. In spite of this, Respondent repeated this 

arrangement resulting in a financial loss to Applicant and a delay in finalising the 

project. 

  

1.4 Applicant launched this application for Respondent be removed as a director of the 

company for reasons set out in Applicant's Founding Affidavit. In his opposing 

papers Respondent raised five points in limine, which became the subject of a 

hearing for the parties to make submissions in this regard.  

 

2. ISSUES 

 

2.1 The preliminary issues raised by Respondent, and which form the basis of his 

opposition to the application for relief are:  

 

2.1.1 That the Commissioner of Oaths on Applicant’s affidavit is conflicted because 

he also chaired a disciplinary hearing against Respondent; 

2.1.2 The matter is sub judice because there is a pending High Court matter based 

on the same facts; 

2.1.3 There has been non-compliance with Section 187(2) of the Company’s Act 71 

of 2008 (the Act); 

2.1.4 The Act can not be invoked to demand the return of Applicant’s vehicle; 

2.1.5 The CTR142 form is incomplete as it does not cite which section of the Act is 

being invoked.  

 

3. APPLICABLE LAW 

 

3.1 Section 7 of the Companies Act 71/2008 (“the Act”) states that its purposes are to: 

(a)  promote compliance with the Bill of Rights as provided for in the Constitution, 

in the application of company law; … 
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(i)  balance the rights and obligations of shareholders and directors within 

companies;  

(j)  encourage the efficient and responsible management of companies;  

 

3.2  Section 180 of the Act deals with Adjudication hearings before Tribunal and states 

that: 

(1)  The Companies Tribunal-  

(a)  must conduct its adjudication proceedings contemplated in this Act 

expeditiously and in accordance with the principles of natural justice; and  

(b)  may conduct those proceedings informally.  

 

3.3 Section 187(2) of the Act deals with Functions of the Companies and Intellectual 

Property Commission (CIPC). 

 

3.4  Companies Regulation 142 deals with Applications to the Tribunal in respect of 

matters other than complaints, and states: 

(1) A person may apply to the Tribunal for an order in respect of any matter 

contemplated by the Act, or these regulations, by completing and filing with 

the Tribunal’s recording officer––  

(a) an Application in Form CTR 142; and  

(b) a supporting affidavit setting out the facts on which the application is 

based. 

(2) The applicant must serve a copy of the application and affidavit on each 

respondent named in the application, within 5 business days after filing it. 

(3) An application in terms of this regulation must–– 

(a) indicate the basis of the application, stating the section of the Act or 

these regulations in terms of which the Application is made; and 

(b) depending on the context - 

(i) set out the Commission's decision that is being appealed or 

reviewed; 

(ii) set out the decision of the Tribunal that the applicant seeks to 

have varied or rescinded; 

(iii) set out the regulation in respect of which the applicant seeks 

condonation; or 
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(c) indicate the order sought; and 

(d) state the name and address of each person in respect of whom an 

order is sought. 

  

4. EVALUATION 

 

In limine point 1: Is the Commissioner of Oaths conflicted? 

 

4.1 The proper commissioning and attestation of affidavits is prescribed by the Justice 

of Peace and Commissioners of Oaths Act No. 16 of 1963 and the Regulations 

issued in terms thereof (more specifically in terms of section 10 of the Act). 

Regulation 3(1) states that “The deponent shall sign the declaration in the presence 

of the commissioner of oaths.” Regulation 7(1) states that “A commissioner of 

oaths shall not administer an oath or affirmation relating to a matter in which he 

has an interest.” 

 

4.2 It appears to be common cause that Advocate Leon Pretorius had chaired a 

disciplinary enquiry brought by the company against Respondent as its employee. 

It is also common cause that Advocate Leon Pretorius was the Commissioner of 

Oaths for Applicant’s Founding Affidavit. 

 

4.3 In the case of Cape Sheet Metal Works v JJ Calitz Builder1 the court held that the 

provisions of Regulation 3 are not peremptory. In S v Kahn2 the court stated that it 

has the discretion to refuse to receive an affidavit attested otherwise than in 

accordance with the regulations depending upon whether substantial compliance 

with the regulations has been proved or not.  

 

4.4 In response to Respondent’s in limine point, Applicant stated that he had confirmed 

the contents of his affidavit before the Commissioner of Oaths, Adv. Pretorius and 

 
1 Cape Sheet Metal Works (Pty) Ltd v JJ Calitz Builder 1981 (1) SA 698 (O) at 699 A – B 

2 S v Khan1963(4) SA 897(A) at 900C 
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the latter’s Confirmatory Affidavit to this effect is part of the evidence before me. 

 

4.5 This appears to be an appropriate situation in which to apply the maxim omnia 

praesumuntur rite, legitime, solemniter esse acta, donee probetur in 

contrarium3, also known as the “presumption of regularity”, for purposes of 

assuming that the document had, in fact, been sworn to (or affirmed) and signed 

in the presence of the commissioner of oaths. 

 

4.6 A conflict of interest arises where a person is in a position to derive personal benefit 

from actions or decisions made in their official capacity.4 Respondent has not 

clarified what is the conflict of interest where a lawyer, who chaired a disciplinary 

hearing for the company, also acts as commissioner of oaths for one of its directors. 

A bald allegation in this regard is insufficient. 

 

In limine point 2: Is the matter sub judice? 

 

4.7 Sub judice is a Latin expression meaning “under judgment”. The sub judice rule is 

an extension of the common law rule that the proper administration of justice may 

not be prejudiced or interfered with. It was originally designed to prevent juries from 

being influenced by irrelevant considerations. 

 

4.8 Respondent raises this as an in limine issue because there is a pending High Court 

application to declare Respondent a delinquent director. It is noteworthy that this 

Tribunal would not have had any inkling of that matter had it not been raised by the 

Respondent himself. It therefore seems cunning on the part of Respondent to then 

argue that this Tribunal may be influenced by the issues raised in the High Court 

matter.  

 

4.9 The relief being sought before the High Court is in terms of section 162 of the Act, 

which entails considerations that may not be the same as those for the main 

 
3 All things are presumed to have been done correctly, lawfully and with due 

formality, until the contrary is proved 

 
4 https://languages.oup.com/google-dictionary-en/ (accessed on 02/12/21) 

https://languages.oup.com/google-dictionary-en/
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application in this matter. Since a full set of papers for the High Court matter is not 

before this Tribunal, and the former clearly involves other parties, a bald allegation 

that the matter is sub judice is not sufficient. 

 

In limine point 3: non-compliance with Section 187(2) of the Act 

 

4.10 The provisions of this section of the Act relate to the CIPC and Respondent has 

conceded at the hearing that it does not apply. 

 

In limine point 4: Return of Applicant’s vehicle 

 

4.11 A claim for such relief falls outside the ambit of this Tribunal’s jurisdiction. 

 

In limine point 5: CTR142 form is incomplete 

 

4.12 The rationale behind the establishment of this Tribunal is to provide a speedier 

and more cost-effective resolution to company law disputes. More importantly, it is 

to provide access to justice for a layperson. In this spirit, the fact that Applicant did 

not cite the relevant section of the Act, which forms the basis for relief sought in 

the main application, can not be regarded as an issue that closes the door to 

Applicant. Even though Regulation 142 states that the section must be cited, the 

Form CTR 142 itself does not specifically provide for this. Applicant has clearly 

stated that the application is for the removal of Respondent as a Director. This is 

sufficiently clear to infer that Section 71 is the relevant section of the Act.   

 

5. ORDER 

 

5.1 In limine point 1: dismissed 

 

5.2 In limine point 2: dismissed 

 

5.3 In limine point 3: struck out 

 

5.4 In limine point 4: upheld 
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5.5 In limine point 5: dismissed 

 

5.6 The matter is to be set down for a hearing on the merits of the main application 

 

5.7 Costs are reserved. 

 

 

 

 

ADV. ISHARA BODASING 

 

For Applicant: Himself  

 

For Respondent: G. D. Ficq ATTORNEYS 

 

 


