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IN THE COMPANIES TRIBUNAL OF SOUTH AFRICA 

 

 Case No: CT00745ADJ2021  

 

In the matter between: 

 

REAK INVESTMENT (PTY) LTD       APPLICANT  

 

and 

 

MLULEKI WILFRED SICELO MAJOLA    FIRST RESPONDENT 

 

EML ENGINEERS & CONSTRUCTION (PTY) LTD        SECOND RESPONDENT 

___________________________________________________________________ 

Coram: ISHARA BODASING  

Date of Hearing: 29 November 2021 

Date of Decision: 01 December 2021 

___________________________________________________________________ 
DECISION (Reasons and Order) 

 

 

1. INTRODUCTION 

 

1.1 Applicant is Reak Investment (Pty) Ltd., a private company duly incorporated in 

accordance with the company laws of South Africa with registration number 

2012/120437/07, having its principal place of business at 21 Davidson Street, 

Rynfield, Benoni, Gauteng. 
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1.2 First Respondent is Mluleki Wilfred Sicelo Majola (“Mr Majola”), the sole Director 

of Second Respondent. 

 

1.3  Second Respondent is EML Engineers & Construction (Pty) Ltd a private company 

duly incorporated in accordance with the company laws of South Africa with 

registration number 2011/01194107/07, and its registered address at 3 Van Meurs 

Avenue, Moodie Hill, Sandton, Gauteng. 

 

1.4 On 07 July 2021 Applicant lodged a CTR142 form seeking relief from this Tribunal 

for the removal of First Respondent as a Director of Second Respondent in terms 

of S71(8) of the Companies Act 71 of 2008 (“the Act”).  

 

1.5 In his opposing papers, Mr Majola raised an in limine point questioning the 

Applicant’s locus standi to seek the relief as contained in its main application. 

Thereafter, on 08 September 2021 Applicant filed an amended CTR142 form, 

which inserted Shina Investments (Pty) Ltd (Reg. Nr: 2020/712301/07) as the 

Second Applicant. 

 

1.6 A week thereafter, First Respondent filed a Notice in terms of High Court Rule 

30(2)(b) read with Company Regulation 154(1)(b) and Paragraph 2.2 of the 

Companies Tribunal Practice Guidelines. The purpose of the Notice was to afford 

Applicant the opportunity to address allegedly irregular steps being: 

 

1.6.1 Non-compliance with Company Regulation 145 in filing an amended CTR142 

form; 

1.6.2 Non-compliance with Company Regulation 158 in joining Second Applicant; 

1.6.3 Non-compliance with Company Regulation 159 by Second Applicant seeking 

to intervene in the main application; 

 

1.7 In response thereto, Applicant filed a reply, a joinder application through a Form 

CTR145, and a supporting affidavit in terms of Regulations 145(3) and 158. The 

proposed Second Applicant filed an application for relief, and a statement in terms 

of Regulation 159. 
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1.8 First Respondent filed a Notice of Objection to all the aforementioned in the 

preceding paragraph. 

  

2. ISSUES 

 

2.1 The parties agreed that the Rule 30 application would be decided first by this 

Tribunal. The Rule 30 application was argued having regard to the Rule 30 Notice, 

the response thereto and other submissions made for the hearing.  

 

2.2 This decision focuses on whether or not First Respondent’s Uniform Rule 30 

application and his objections should be upheld? 

 

3. APPLICABLE LAW 

 

3.1 The relevant part of High Court Rule 30(2)(b) titled Irregular Proceedings reads 

as follows:  

 

(1) A party to a cause in which an irregular step has been taken by any other 

party may apply to court to set it aside.  

(2) An application in terms of subrule (1) shall be on notice to all parties 

specifying particulars of the irregularity or impropriety alleged, and may be made 

only if-  

(a)  the applicant has not himself taken a further step in the cause with 

knowledge of the irregularity;  

(b)  the applicant has, within ten days of becoming aware of the step, by 

written notice afforded his opponent an opportunity of removing the cause of 

complaint within ten days. 

 

3.2 Company’s Regulation 145 - Amending Documents and Notices of Motion, 

states: 

 

(1) The initiating party may apply to the Tribunal by Notice of Motion at any 

time before the end of the hearing of the matter for an order authorising 

them to amend their initiating document as filed. 
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(2) If the Tribunal allows an amendment, it must allow any other party affected 

by the amendment to file additional documents consequential to those 

amendments within a time period allowed by the Tribunal. 

 

(3) A Notice of Motion to be made before the Tribunal, for any purpose in terms 

of the Act and these regulations, must be in Form CTR 145. 

 

3.3 Company Regulation 158 - Joinder or Substitution of Parties, states: 

 

(1) The Tribunal, or the assigned member, as the case may be, may combine 

any number of persons, whether jointly, jointly and severally, separately, or 

in the alternative, as parties in the same proceedings, if their respective 

rights to relief depend on the determination of substantially the same 

question of law or facts. 

 

(2) If a party to any proceedings has been incorrectly or defectively cited, the 

Tribunal or the assigned member, as the case may be, on application and 

on notice to the party concerned, may correct the error or defect and may 

make an order as to costs. 

 

(3) If in any proceedings it becomes necessary to substitute a person for an 

existing party, any party to those proceedings, on application and on notice 

to every other party, may apply to the Tribunal or the assigned member, as 

the case may be, for an order substituting that party for an existing party, 

and the Tribunal or the assigned member, as the case may be, may make 

an order, including an order as to costs, or give directions as to the further 

procedure in the proceedings. 

 

(4) An application to join any person as a party to proceedings, or to be 

substituted for an existing party, must be accompanied by copies of all 

documents previously delivered, unless the person concerned or that 

person's representative is already in possession of those documents. 
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(5) No joinder or substitution in terms of this rule will affect any prior steps taken 

in the proceedings. 

 

3.4 Company Regulation 159 – Intervenors, states: 

 

(1) At any time after an initiating document is filed with the Tribunal, any person 

who has a material interest in the relevant matter may apply to intervene in 

the Tribunal proceedings by filing a Notice of Motion, which must–– 

(a) include a concise statement of the nature of the person's interest in 

the proceedings, and the matters in respect of which the person will 

make representations; and 

(b) be served on every other participant in the proceedings. 

 

(2) No more than 10 business days after receiving a Notice of Motion to 

intervene, a member of the Tribunal assigned by the Chairperson must 

either–– 

(a) make an order allowing the applicant to intervene, subject to any 

limitations–– 

(i) necessary to ensure that the proceedings will be orderly and 

expeditious; or 

(ii) on the matters with respect to which the person may participate, 

or the form of their participation; or 

(b) deny the application, if the member concludes that the interests of the 

person are not within the scope of the Act or are already represented 

by another participant in the proceeding. 

 

(3) Upon making an order in terms of sub-regulation (2), the assigned member 

may make an appropriate order as to costs. 

 

3.5 Paragraph 2.2 of the Companies Tribunal Practice Guidelines:  Regulation 

154(1)(b) of the Regulations permits a member of the Tribunal presiding over a 

matter to have regard to the High Court Rules in respect of procedural issues not 

provided for by the Regulations.  
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3.6 Section 71(8) of the Act enables this Tribunal to make a determination in 

circumstances contemplated in S71(3) - (6) read within the applicable context, in 

terms of which this Tribunal may remove a director of a company. I include the 

following relevant provisions of S71, some of which are underlined for emphasis. 

  

3.7 Section 71 of the Act deals with Removal of Directors: 

 

(3) If a company has more than two directors, and a shareholder or director has 

alleged that a director of the company- 

…  (b) has neglected, or been derelict in the performance of, the functions of 

director,   

the board, other than the director concerned, must determine the matter by 

resolution, and may remove a director whom it has determined to be ineligible or 

disqualified, incapacitated, or negligent or derelict, as the case may be.   

 

 (8) If a company has fewer than three directors-  

 (a) subsection (3) does not apply to the company;   

 (b) in any circumstances contemplated in subsection (3), any director or 

shareholder of the company may apply to the Companies Tribunal, to make 

a determination contemplated in that subsection; and   

(c) subsections (4), (5) and (6), each read with the changes required by the context, 

apply to the determination of the matter by the Companies Tribunal. 

 

4. EVALUATION 

 

4.1 Uniform Rule 30 contemplates irregularities of form and not substance.1 The object 

of the Rule is to remove any hindrance to the future conduct of litigation caused by 

the non-observance of what the Rules of Court intended.2 The starting point is thus 

to ascertain what non-observance with the Rules was caused by Applicant’s 

conduct in these proceedings. 

 

 
1 Singh v Vorkel 1947(3) SA 400 at 406 
2 SA Metropolitan v Louw 1981(4) SA 329 at 333G-H 
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4.2 The Companies Regulations specifically provide for procedures for joining a party 

to an existing application, for amending an initiating document and for a party to 

intervene. The procedures are relatively simple: the relevant forms have been 

completed by the Applicant. This was duly submitted by Applicant. 

 

4.3 The jurisdictional pre-requisite of an irregularity in the sense of a non-observance 

of the regulations is therefore, on the face of it, absent. However, consideration 

needs to be given to the facts of the matter; and here, a vital fact is that the 

Applicant, by its own admission is neither a director nor a shareholder of the 

Second Respondent. The remedies in section 71 of the Act are patently only 

available to a shareholder or director as provided for in inter alia ss 71(3) and (8). 

Through the provisions of this section, locus standi is conferred upon a shareholder 

or a director to apply to this Tribunal for the removal of a director of a company. 

 

4.4 The point of locus standi, taken as it is in the present application as a separated 

issue, like an exception, must be dealt with on the assumption that all allegations 

of fact relied upon by the party whose locus standi is attacked, in this case Reak 

Investment, are true.3 In Rapotsonyane v Sekhukhu Syndicate4, the court adopted 

the analysis of the law in Morenane Syndicate v Loeto5 by Kirby J that: 

 

"1. Locus standi is fundamental to due process; without it the proceedings are 

invalidated. 

2. Locus standi is a matter of law and cannot be conferred by consent or by the 

condonation of the court.” 

 

4.5 The Applicant sought to invoke the Companies Regulation proceedings to join 

another party to the proceedings, whilst lacking the locus standi to itself bring such 

an application for relief. In the Fawu O.B.O Thondiwe Labane matter6 the 

court mero motu raised the point of lack of locus standi of the Applicant Union that 

sought to join the employees in an application it instituted. The court refused to 

 
3 See Kuter v S A Pharmacy Board 1953 (2) SA 307 (T) at 313. 
4 Rapotsonyane v Sekhukhu Syndicate 2006 (2) BLR 607 CA 
5 Morenane Syndicate and Others v Loeto 2005 (2) BLR 37 
6 Fawu O.B.O Thondiwe Labane and Others v Tai Yuan Garments (Pty) Ltd 2013 LSLC 22 

http://www.saflii.org/cgi-bin/LawCite?cit=2006%20%282%29%20BLR%20607
http://www.saflii.org/cgi-bin/LawCite?cit=2%20BLR%2037
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condone the breach of its rules and found it improper to join parties to a party 

lacking capacity. The logic being that, if it is found that the main party has no locus 

standi, a joinder application by such a party would not sustain.  

 

4.6 In Ex Parte Ginsberg 1936 TPD 155 at 158 Greenberg J (as he then was) delivering 

the judgment of the full court, with reference to the then statutory provisions relating 

to declaratory orders, said:  

 

“The jurisdiction of the Court to act under the section is limited to cases where it is 

asked, and has the power, to give a decision which is binding on the persons 

concerned, i.e. as binding as if the dispute had been one in which the right was an 

existing right which authorised the granting of relief at the time of the institution of 

proceedings. This presupposes that the person approaching the Court has some 

right and that the persons who are subject to the reciprocal obligation are given an 

opportunity of being heard.” 

 

4.7 First Respondent cited the Lupacchini case, which considered the problem to be 

one that went to the locus standi of the trustees to be sued. Nugent JA (Ponnan, 

Cachalia, Bosielo and Tshiqi JJA concurring) stated7: 

 

“I regret that I can find no indications that legal proceedings commenced by 

unauthorised trustees were intended to be valid. On the contrary, the indications 

seem to me all to point the other way. Unless it were to be the case that all 

transactions performed in conflict with the section are to be treated as valid – which 

clearly cannot be the case, because otherwise the Act would be altogether 

ineffective – then I find nothing to distinguish its effect on legal proceedings. 

Indeed, it would seem to me that the case is even stronger for finding legal 

proceedings to be a nullity.” 

 

4.8 As concerns the rules of procedure, a court has discretion whether or not to 

condone a defect depending on whether or not there will be prejudice and the 

 
7 Lupacchini NO and Another v Minister of Safety and Security (16/2010) [2010] ZASCA 108; 2010 (6) 
SA 457 (SCA) at para22 
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interest of justice is not compromised. The discretion is imposed purely because 

the purpose of impressing on the rules of procedure is to facilitate finalisation and 

expediency8; hence the adage that rules are there for the court not the court for the 

rules. However, this Tribunal’s hands are tied in an instant where the Applicant 

itself is not suited, in terms of the Act, to seek the relief sought in the main 

application. 

 

4.9 Although it is not this Tribunal’s function to dispense advice, I note that the 

substitution of a party to litigation by another is a procedural matter, which the 

Applicant did not explore. This tribunal can grant an application for substitution 

involving the introduction of a new persona, on being satisfied that no prejudice will 

be caused to the opposite parties, which cannot be remedied by an order for costs 

or some other suitable order, such as a postponement.9 

 

5. FINDINGS 

 

Against the backdrop of all stated above, I find that the application to amend and join 

another applicant before this Tribunal can only be brought by a party with locus 

standi. On the basis of the papers and the oral submissions I can not endorse the 

breach of the Companies Regulations. 

 

6. ORDER 

 

6.1 The First Respondent’s Rule 30 application is upheld; 

 

6.2 The joinder application is dismissed; 

 

6.3 The application to intervene is dismissed 

 

 
8 see Ncoweni v Bezuidenhout 1927 CPD 130. 
9 See Erasmus Superior Court Practice, B1-118, See Tecmed (Pty) Ltd and Others v Nissho Iwai 
Corporation and Another 2011 (1) SA 35 (SCA), and Silhouette Investments Ltd v Virgin Hotels Group 
Ltd 2009 (4) SA 617 (SCA)  
 
 

http://www.saflii.org/cgi-bin/LawCite?cit=1927%20CPD%20130
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6.4 Costs are awarded to First Respondent in respect of the Rule 30 application. 

 

 

 

ADV. ISHARA BODASING 

 

 

For Applicant: Mr Caleb Asiedu from Maphosa Attorneys 

 

For Respondent: Adv. A. Mundell instructed by attorneys Hector North Inc.  

 


