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IN THE COMPANIES TRIBUNAL OF THE REPUBLIC OF SOUTH AFRICA 

CASE NO: CT00616ADJ2021 

In the matter between:   

KGAKGAMATSO ALPHIUS GAOBUSE         Applicant 

 

and 

 

SION GELGOR         Respondent 

____________________________________________________________________________ 

Presiding Member:     Lindelani Daniel Sikhitha 

Date of handing down of decision:  24 November 2021 

____________________________________________________________________________ 

Summary: An application for removal of a director in terms of sections 71(8) of the 

Companies Act, 2008 (Act No. 71 of 2008) –– no ground for removal of a director has 

been alleged and proven in terms of the Companies Act –– the allegations levelled against 

the respondent are related to contractual matters –– some of the allegations raised are 

related to shareholders’ related disputes and are to a large extent contractual in nature –

– all these matters already resolved through alternative dispute resolution mechanism –

– the allegations levelled by the applicant against the respondent do not have merits –– 

held: application for removal of a director is dismissed due to lack of merits. 

 

DECISION (Reasons and Order) 

______________________________________________________________________ 

Per: Lindelani Daniel Sikhitha 
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INTRODUCTION 

[1] The Applicant in this matter is Kgakgamatso Alphius Gaobuse who is a 

businessman who has an investment and interest in the business that 

manufactures and sell a certain therapeutic lotion.  The Applicant is currently 

residing at 50 Milky Way Drive, Phoenix, Milnerton in Cape Town in the Western 

Cape Province. 

[2] The Respondent in this matter is Sion Gelgor who is a registered chartered 

accountant registered with the South African Institute of Chartered Accountants.   

The Respondent is a well-seasoned businessman who has got investments in 

several businesses and several interests in different businesses.  The 

Respondent also has investment and interest, together with the Applicant, in the 

business that manufactures and sell a certain therapeutic lotion.  The Respondent 

is currently residing at 35 Pringle Road, Tygerhof in Cape Town in the Western 

Cape Province. 

[3] The Applicant and the Respondent are both directors and shareholders in 

PHARMAHEAL (PTY) LIMITED, with registration number 2015 / 435620 / 07 (“the 

Company”).  The Applicant and the Respondent each hold 50% shares in the 

Company. 

[4] This matter was heard virtually through MS Teams on the 16th day of August 

2021.  The parties were requested to file further documents relating to the 

alternative dispute resolution process and the outcome thereof which was 

facilitated through Berth-Din of Cape Town (Jewish Ecclesiastical Court) (“Berth-
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Din”) under the auspices of the Union of Orthodox Synagogues Cape Council.  

The parties did comply with my directive and they did indeed file the requested 

documents. 

[5] According to the arbitration referral document, the disputes regarding the 

Mercedes Benz vehicle and Skin Deep branded pharmaceutical lotion were 

referred for arbitration to the Berth-Din by the parties on the 02nd day of December 

2021. 

[6] In terms of the arbitration agreement signed by the Parties, they agreed to refer 

their afore-mentioned disputes to the arbitrators of the Berth-Din and to also abide 

by the decision of the arbitrators of the Berth-Din in terms of the arbitration laws 

of the Republic of South Africa. 

[7] The two disputes were indeed arbitrated upon by the Presiding Dayanim 

(arbitrators) Rabbis Y. Smith and M. Liebenberg of the Berth-Din on the 02nd day 

of December 2020.  The arbitrators made the following rulings in relation thereto: 

7.1 In relation to the Mercedes Benz motor vehicle dispute, the arbitrators 

ruled that the Respondent must give back the motor vehicle as soon as 

possible and further that the second set of keys should be deposited with 

the Berth-Din. 

7.2 In relation to the partnership in the Company and the Skin Deep branded 

pharmaceutical lotion, the parties indicated that they wish to terminate 

their partnership.  The arbitrators ruled that, in terms of Jewish law, the 

best way to terminate the partnership is for one party to buy the other 

party out of his 50% shares in the Company.   The shares buy out price 
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was left for the Respondent to determine.  Indeed the Respondent 

determine the shares buy out price and set it at R150 000.00. 

[8] The Respondent did return the Mercedes Benz motor vehicle to the Applicant in 

compliance with the ruling of the arbitrators.  The ruling regarding the termination 

of the partnership in the Company and the buying out of the 50% shares was 

never complied with by the parties.  This resulted in the Applicant bringing the 

current application for the removal of the Respondent as director of the Company. 

[9] In this application the Applicant is applying for the removal of the Respondent as 

a director of Company and the allegations upon which this application is based 

are mainly the following: 

9.1 The Respondent has kept the Applicant in the dark with regard to the 

Company’s finances; 

9.2 The Respondent has kept the Applicant in the dark with regard to the 

Company’s raw material and Skin Deep branded pharmaceutical lotion 

products; 

9.3 The Respondent wants to take or buy the Company from the Applicant 

together with the Skin Deep formula for R150 000.00; 

9.4 The Respondent is blocking the Applicant’s growth in the Company for 

two years.  The Applicant did not have an income for a period of two 

years, while the Respondent had been holding money received from sale 

of the first batches of the Skin Deep branded pharmaceutical lotion.  
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THE APPLICANT’S CASE 

[10] The Applicant’s case can be summarized from the papers placed before the 

Companies Tribunal as well as the oral arguments presented during the MS 

Teams virtual hearing in the following manner: 

10.1 According to the Applicant, he started a company called Chemical Health 

Environmental Solutions and Engineering (Pty) Limited after being laid 

off from work unfairly.  The Applicant later changed the name of this 

company to PHARMAHEAL (PTY) LIMITED, with registration number 

2015 / 435620 / 07 (“the Company”). 

10.2 At the time of starting the Company, the Applicant was blacklisted and 

this made it impossible for him to apply for and get a job.  He then decided 

to start the Company in order to create a job for himself.  The Applicant 

started by manufacturing a pharmaceutical lotion which he started selling 

to pay his bills. 

10.3 The Applicant needed money to import raw materials for the 

manufacturing of the Skin Deep branded pharmaceutical lotion. The 

Applicant decided to pawn his Mercedes Benz motor vehicle with the 

pawn broker for an amount of R80 000.00 (“the pawn debt”).  This money 

was needed to buy the raw materials to manufacture the Skin Deep 

pharmaceutical lotion. 

10.4 There was a delay with delivery of the raw materials and a delay in the 

production of the Skin Deep pharmaceutical lotion.  The time for the 
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Applicant to pay the R80 000 pawn debt to the pawn broker arrived and 

the Applicant did not have the money. 

10.5 Coincidently, the Respondent needed a car for transportation needs of 

his elderly father.  The Parties concluded an agreement in terms of which 

the Respondent lent to the Applicant an amount of R96 453.65 (“the loan 

amount”) interest free.  This amount was paid to the pawn broker in order 

to redeem the Applicant’s Mercedes Benz motor vehicle.  The 

Respondent in return leased the Applicant’s Mercedes Benz motor 

vehicle at zero monthly rental fee. 

10.6 In essence, the Parties agreed that the Respondent will use the motor 

vehicle at no charge until the Applicant repays him all the money that the 

Respondent had lent to the Applicant as stated on the written agreement 

concluded by the Parties. 

10.7 The Applicant started to repay the loan amount on the 27th day of 

September 2017 and settled the loan debt in June 2020.  After paying off 

the debt, the Respondent refused to give back the Mercedes Benz motor 

vehicle to the Applicant. 

10.8 The Applicant was so aggrieved that he even literally went to 

Johannesburg to the Respondent’s storage facility to go and look for his 

motor vehicle there.  Upon his return from Johannesburg, the Applicant 

then decided to approach the Berth-Din and sought assistance from the 

arbitrators. 
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10.9 Be that as it may, the raw materials got delivered and the Applicant 

formulated, manufactured and packed the Skin Deep branded 

pharmaceutical lotion in his flat and sold it directly to members of the 

public at City Kem Pharmacy in Bellville.  The lotion was an instant 

success and there were days where the Applicant would frequently sell 

10 products in one hour at City Kem Pharmacy in Bellville. 

10.10 The Applicant told the Respondent that the Skin Deep pharmaceutical 

lotion can clear acne from the Respondent’s son.  The Applicant gave the 

Respondent one sample and he heard nothing from the Respondent 

thereafter. 

10.11 The Applicant reordered raw materials, redesigned the packaging and 

was forced by tube manufacturer to use a silver tube and introduced a 

hair spray. 

10.12 The Applicant liaised with South African Health Products Regulatory 

Authority (“SAHPRA”) and he registered the Skin Deep branded 

pharmaceutical lotion in order for them to be claimable on Medical Aid in 

Pharmacies Dispensing and Cashiers program in South Africa, Lesotho 

and Botswana. After registration, the Applicant was able to successfully 

claim for the sale of the Skin Deep branded pharmaceutical lotion on 

Medical Aid. 

10.13 The Applicant met the Respondent and he gave the Respondent a 

sample to use on his child who had acne.  After three years the 
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Respondent met the Applicant again and told him that the cream does 

work. 

10.14 During February 2019, the Respondent approached the Applicant with a 

request to be the Applicant’s business partner in the Company.  The 

Applicant agreed and on 16 April 2019, the Applicant applied to the 

Companies and Intellectual Property Commission (“the CIPC”) to have 

the Respondent added as a director of the Company.  Indeed the 

Respondent was added as a director by the CIPC. 

10.15 Due to his dire financial situation, the Applicant immediately welcomed 

the Respondent into the Company.  The Respondent’s presence in the 

Company offered some relief for the Applicant and it gave him comfort 

that at least something big is going to happen faster and the Company is 

going to grow. 

10.16 The Applicant was so enthusiastic and excited about the partnership with 

the Respondent to extent that he told literally everybody who knows him 

in his township that things are going to happen soon in his Company. 

10.17 The Applicant trusted the Respondent so much that he gave the 

Respondent 50% shares in the shareholding of the Company.  The 

Applicant did this while thinking that Respondent will help build the 

business of the Company.  The Applicant was of the view that the 

Respondent is a millionaire, a chartered account and the Respondent’s 

friend Mr. Mennie Einie is connected with large retail outlets. 
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10.18 Once the partnership had been formalized, the Applicant started sharing 

the trade secrets and the recipes (formulars) for the Skin Deep branded 

lotion the Applicant developed.  The Applicant even shared with the 

Respondent places where he buys raw materials, where he does 

manufacturing of the pharmaceutical lotion, where the containers are 

bought and all the customers for his business. 

10.19 After about three months from date of commencement of their 

partnership the Respondent told the Applicant the following: 

"Alphius, my wife says I cannot be the only one who pays a 

R100 000.00 for the capital required by the Company. You must also 

pop out your R50 000.00 or else I take the Company.” 

10.20 The Applicant could sense that now there is trouble coming up his way.   

The Applicant ran around and tried everything he could think in order to 

try and raise his 50% share of the capital amount required.  The Applicant 

could not get the R50 000.00.00 as he was broke at the time. 

10.21 The Applicant then told the Respondent the following regarding the 

manner in which his share of the capital amount should be raised: 

"Mr Sion take that R50 000.00 share of mine for the capital amount 

required and add it on my Mercedes Benz motor vehicle loan debt.  

If I cannot pay you that R50 000.00 then you can sell the Mercedes 

Benz motor vehicle and we share the proceeds thereof.” 

10.22 The Respondent came and frustrated the Applicant for the second time 

when the Applicant was fighting with the company which manufactured 
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the first batch of the Skin Deep pharmaceutical lotion.  This company 

used half a mug instead of 10 litres of the active ingredient during 

production of the pharmaceutical lotion.  The Applicant picked it up with 

a client who had acne and the client did not respond to the 

pharmaceutical lotion produced by this company.  The Applicant kept on 

checking the client who showed no improvement at all.  The Applicant 

concluded that the company did not put in the right ingredient. 

10.23 The pharmacist started trying to protect himself, blaming this and that for 

the non-effectiveness of the pharmaceutical lotion.  The Applicant proved 

him on that day that he was wrong with literature and everything.  

However, the Respondent turned against the Applicant and called the 

Applicant to a meeting.  The Respondent told the Applicant that he is 

going to leave the Company and further that he wanted R150 000.00 

immediately so that he can leave the Company or else the Applicant must 

start to listen to the Respondent.  The Respondent said he would start to 

call the shots on how things must be run around the Company. 

10.24 The Respondent started giving tasks to the Applicant as if he is the 

Respondent’s junior.  The Respondent told the Applicant what to do and 

what not to do. 

10.25 The Applicant told the Respondent the following: 

"This is the strategy of the pharmaceutical industry Sion.  This is how 

we work. I know this industry Sion and I have been here for over 20 

years." 
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10.26 The Respondent just disregarded the Applicant and told him that we 

should just continue to manufacture the Skin Deep pharmaceutical lotion 

and then thereafter sell it to the market the way it was being done. 

10.27 The Respondent was aggrieved that the Applicant spoke so harsh with 

the people at the company that manufactured the first batch of the Skin 

Deep pharmaceutical lotion.  The Applicant felt that their discussion was 

going around in circles and the people at that company were trying to 

blame the Applicant. 

10.28 The Respondent fought with the Applicant and made the Applicant to feel 

like a bad guy.  The Respondent ultimately forced the Applicant to 

apologise to the people at the company that manufactured the first 

batches of the Skin Deep pharmaceutical lotion. 

10.29 The Respondent refused to accept the marketing strategy that the 

Applicant proposed.  The proposed strategy is a standard marketing 

strategy in the pharmaceutical industry and the Respondent should have 

accepted it. 

10.30 The Applicant embroidered his shirts and bought a laptop as part of a 

marketing strategy for the Company and the selling of the Skin Deep 

pharmaceutical lotion.  He intended to walk around the pharmacies as a 

sales representative for the Company.  He told the Respondent about his 

marketing plan and the Respondent shot down the Applicant’s marketing 

plan.  Instead, the Respondent informed the Applicant to dump a box of 
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a 12 pack of the cream in each pharmacy that he visits.  For each 

dumping the Applicant was told that he will get R100.00. 

10.31 Since the Applicant know that the pharmacists and their assistants have 

to be told what the Skin Deep pharmaceutical lotion is all about and how 

it works so that they can sell it to people with some knowledge of the 

product, the Applicant told the Respondent that his proposed strategy will 

not work. 

10.32 The Respondent kept on pushing the Applicant and this frustrated the 

Applicant so much.  The Respondent also kept on threatening the 

Applicant to agree to sell the Company to him.  However, the Applicant 

told the Respondent that he is not willing to sell the Company to the 

Respondent. 

10.33 The Applicant later learnt that the Respondent does not have any 

connection in the retail market and to be more specific, in Pick & Pay. 

10.34 The Respondent told the Applicant that he will accept R150 000.00 for 

him to sign an agreement for termination of their business partnership 

and for him to exit the Company.  The Applicant looked around for an 

investor and luckily, he found somebody who gave him R150 000.00 to 

pay to the Respondent in order to buy him out of his shareholding in the 

Company.  The Applicant did make an offer to buy the Respondent out 

of his shareholding in the Company but the Respondent rejected the 

offer. 
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10.35 When the Respondent went to the bank, he told the bank that he is the 

sole signatory on the bank account of the Company.  As a result, the 

Applicant is kept in the dark with regard to the Company's finances. 

10.36 The Applicant is also kept in the dark with regard to the Company's raw 

materials stock and Skin Deep pharmaceutical lotion.  The Respondent 

is doing all this with the sole intention of buying the Applicant out of his 

shareholding in Company for R150 000.00. 

10.37 The Respondent keeps on selling the Skin Deep pharmaceutical lotion 

and he is holding the proceeds of sale for his own benefit. 

10.38 The Respondent is not a team player and he does not deserve to be in 

the Company.  The Respondent wants to bring down the Company 

because he refuses to advertise the pharmaceutical lotion.  As a result, 

the Applicant ended up putting down R2 500.00 for an advertisement on 

radio and he was never refunded. 

10.39 The Respondent had repeatedly threatened the growth of the Company 

and he had also been trying to remove the Applicant out of the Company 

which the Applicant had started.  The Respondent wants to literally steal 

the Company and the Skin Deep pharmaceutical lotion from the 

Applicant. 

 

THE RESPONDENT’S CASE 

[11] The Respondent’s case can be summarized from the papers placed before the 

Companies Tribunal as well as the oral arguments presented during the MS 
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Teams virtual hearing in the following manner: 

11.1 The Respondent is a registered chartered accountant who is still 

registered with the South African Institute of Chartered Accountants.  He 

is a well-seasoned businessman who has got several businesses and 

several interests in different businesses in South Africa.  In short, the 

Respondent does invest in different businesses that are operating in 

different industries in South Africa. 

11.2 The Respondent also has financial background as he was once a CFO 

for a R5 billion listed property company.  He has a thorough 

understanding regarding the way a business runs and operates in South 

Africa. 

11.3 The Applicant approached the Respondent several years ago in their 

local synagogue.  This was during the time when the Applicant had, 

unfortunately, pawned his Mercedes Benz motor vehicle to the pawn 

broker.  At the time the Applicant was going to lose his Mercedes Benz 

motor vehicle to the pawn broker within the next two or three days if he 

does not repay the pawn debt. 

11.4 The Respondent was in the need for motor vehicle in the area of Cape 

Town for purposes of transporting his elderly father.  The Respondent 

agreed and paid R96 453.65 for the pawn debt to the pawn broker on 

behalf of the Applicant and the Mercedes Benz motor vehicle was 

redeem from the pawn broker. 

11.5 The Parties concluded a loan agreement in relation to the amount of R96 
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453.65 pawn debt that was paid by the Respondent to the pawn broker 

on behalf of the Applicant.  In terms of this loan arrangement the 

Respondent loaned the Applicant the amount of R96 453.65 (“the loan 

amount”) and in return the Respondent leased the Mercedes Benz motor 

vehicle from the Applicant at zero rate monthly rental fee.  In addition, the 

Respondent did not charge the Applicant any interest for the loan 

amount. 

11.6 In terms of the agreement, the Respondent was given the use of the 

Mercedes Benz motor vehicle until the Applicant had fully paid back the 

loan amount to the Respondent.  It took the Applicant a period of three 

years to repay the loan amount to the Respondent. 

11.7 During the whole period the Applicant kept on harassing the Respondent 

asking the Respondent to join him in the Company and to help him launch 

his pharmaceutical business.  The Respondent refused several times to 

join the Applicant in his business but after a while the Respondent had a 

bit of time available in his busy schedule.  The Respondent did sit down 

with the Applicant for purposes of discussing the working arrangement in 

the Applicant’s business. 

11.8 The Respondent told the Applicant that he will try and launch the 

Applicant’s business.  The Applicant knew that the Respondent is a well-

seasoned businessman who knew the way business works in South 

Africa.  The Respondent also agreed to assist the Applicant with 

marketing of the Skin Deep pharmaceutical lotion. 
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11.9 After the Parties had agreed on the working arrangement, the 

Respondent started to assist the Applicant in launching his business.  

Initially the Respondent rendered his services for free and the 

Respondent was never charged anything for the services rendered by 

the Respondent.  The Applicant was getting a lot of hours of the 

Respondent’s services in his business and the Respondent was 

spending a lot of time in the Company assisting the Applicant to launch 

his business. 

11.10 The Applicant saw value regarding the services that the Respondent was 

offering to the Company and he voluntarily offered to give to the 

Respondent 50% shares in the Company.  The Respondent accepted the 

share offer and he continued to render his services to the Company. 

11.11 At some point, the Company needed capital injection and the Applicant 

did not have any money to put into the business.  The business needed 

cash which should be used to buy raw materials, to pay for manufacturing 

costs and to pay for marketing of the pharmaceutical lotion.  In short, 

there was a working capital injection that was required to run a business 

which the Applicant did not have. 

11.12 The Respondent did raise the capital amount required in the business 

and the Applicant did not pay anything towards the capital amount.  The 

Respondent proceeded to redesign the packaging, redesigned the 

pharmaceutical lotion and also put together a marketing strategy for the 

pharmaceutical lotion. 
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11.13 The Parties went to see Mr Katz who is a distributor of pharmaceutical 

products in South Africa.  Mr Katz made it very clear that he will be doing 

no sales, but he will only be doing distribution for the Company.  The 

Applicant agreed and made an undertaking that he would do all the sales, 

he would walk from pharmacist to pharmacist, to the doctors and to the 

hospitals.  The Applicant agreed that he would be in charge of sales for 

the pharmaceutical lotion and the Respondent would be in charge of 

finance and assist on the marketing side.  The Respondent had no 

intention of getting involved in sales of the pharmaceutical lotion at all. 

11.14 They did not have formal share certificates, so the Respondent was 

pressing the Applicant for a formal shareholders agreement and share 

certificates.  According to the Respondent, it is normal business practice 

to have a formal shareholders agreement and formal share certificates. 

11.15 There was a need for formal loan agreements as well because the 

Respondent had loaned the Company over R150 000.00 at the time.  As 

at February 2021 the Respondent had loaned the Company over 

R250 000.00 to use as working capital for purposes of manufacturing 

stock, to get the marketing of the pharmaceutical lotion up and running 

and to get a workable product as well. 

11.16 The Applicant started alleging that he owns 52% of the Company and to 

which the Respondent responded by saying they both own 50% 

shareholding in the Company.    As a result of this dispute, the Applicant 

refused to sign any, or to engage with any legal advice to get shareholder 
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agreements signed, to get share certificates issued and to have loan 

agreements signed.  The Applicant refused all the offers made by the 

Respondent for the Parties to meet with an objective third party to get the 

relationship formalised in a proper formal way. 

11.17 Once the product was ready for marketing the Applicant said he is only 

going to sell if the Respondent pays him a salary.  The Respondent told 

the Applicant that there is no way that the Company will afford to pay the 

Applicant a salary.  The Company could not afford to pay a salary to the 

Applicant because the Respondent had already invested in the 

pharmaceutical product and the Company did not have any cash 

reserves at the time. 

11.18 Part of the deal concluded between the Parties was that the Applicant 

would sell the pharmaceutical product to customers in the medical 

industry and the Applicant refused to sell any products.  He only sold a 

couple of tens of products in the time that the Company manufactured 

the pharmaceutical lotion. 

11.19 The Applicant stopped selling the pharmaceutical products and the 

Company is now sitting with a lot of stock.  The Respondent is keeping 

such stock at his home to avoid paying storage costs for the stock.  

During lockdown, the Respondent kept pressing the Applicant to start 

selling the pharmaceutical products because the Respondent had 

invested money in the stock, the stock has got an expiry date and actually 

some of the stock had expired July 2021.  Some of the stock the 



Page 19 of 38 
 

Company had to write off because it remained unsold and the sell-by date 

had passed.  The Applicant refused to sell the pharmaceutical lotion and 

he demanded to be paid a salary in order for him to sell the 

pharmaceutical products.  He always said he is busy doing locums and 

he is earning from doing that. 

11.20 The Respondent indicated to the Applicant that he is happy to pay him 

commission on any sales that the Applicant does.  He indicated that he 

cannot give the Applicant a flat salary because he had invested a lot of 

money in the pharmaceutical product and the Company did not have any 

cash reserve. 

11.21 The Respondent told the Applicant that he is not creating a job for the 

Applicant but he is creating a business.  A business requires capital and 

once they manufacture and sell the pharmaceutical products they should 

reinvest and manufacture 10 000 more pharmaceutical products.  When 

they sell the 10 000 pharmaceutical products, they need to reinvest and 

make 20 000 more pharmaceutical products.  Unfortunately they could 

not meet these targets as the Applicant refused to sell the 2 500 

pharmaceutical products that were initially ]manufacture. 

11.22 The business does not offer one short term cash flow where one can live 

on.  One need to reinvest in the business because you only grow it by 

keeping on reinvesting the money you make.  Unfortunately the Applicant 

refused to sell the pharmaceutical products and the Respondent started 

selling some pharmaceutical products during lockdown. 
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11.23 The Respondent decided to embark on an online marketing strategy and 

he invested money to Facebook, YouTube and Google to market and to 

advertise the product.  The pharmaceutical product started selling and 

the Company started to receive money coming into the business bank 

account. 

11.24 The business bank account was opened with both the Parties registered 

as signatories. As registered signatories on the business bank account 

either one of Parties is allowed to operate that bank account.  One of the 

reasons why the Applicant approached the Respondent to join him in the 

Company was because the Applicant was unable to open a bank 

account. 

11.25 All the records relating to the business are intact and there is a general 

ledger prepared by an accountant which records every single sale, 

records the money coming in and records payments to suppliers.   In a 

way, there is a full accounting record which the Applicant has been a 

party to and he has received the detailed general ledgers and all the 

transactions relating to the manufacturing and sale of the Skin Deep 

pharmaceutical lotion. 

11.26 Unfortunately, there was a breakdown in the working relationship 

between the Parties at the time when the Respondent started selling the 

pharmaceutical products.  The Applicant commanded the Respondent to 

stop selling the pharmaceutical products online without giving any valid 

reason.  Even though they were starting, the Respondent managed to 
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sell pharmaceutical products online and the business received about 

R90 000.00 for such online sales. 

11.27 It is true that the Respondent discounted the price for the pharmaceutical 

products from the Applicant’s recommended R136.00 price down to 

R99.00.  This made it easier to sell the pharmaceutical products to people 

at a price of R99.00 than at a price of R136.00. 

11.28 Unfortunately due to the breakdown in the relationship between Parties 

with regard to the Mercedes Benz motor vehicle the business relationship 

between the Parties was also affected severely.  The Mercedes Benz 

motor vehicle was being held as security for the Applicant’s share of the 

capital amount injected into the business operations.  The Respondent 

did pay the Applicant’s share of the capital injection.  In line with their 

agreement, the Respondent held the Mercedes Benz motor vehicle as 

security for repayment of the Applicant’s share of the capital injection. 

11.29 As at February 2021, the Respondent had invested an amount that is 

over R250 000.00.  The Applicant’s share of the capital injection was paid 

in the form of a loan by the Respondent and the Mercedes Benz motor 

vehicle was to be held as security.  Based on the loan arrangement which 

the Applicant also confirmed, the Respondent refused to give back the 

Applicant’s Mercedes Benz motor vehicle because he was using it as part 

of the security. 

11.30 The Applicant approached the Berth-Din and lodged a dispute regarding 

the refusal of the Respondent to give back the Applicant’s Mercedes 
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Benz motor vehicle.  The Respondent lodged a counter dispute regarding 

the termination of their business partnership in the Company and the Skin 

Deep pharmaceutical lotion.  The Parties went through the arbitration 

process and signed an Arbitration Agreement.  In terms of the agreement, 

the Parties agreed to be bound by the rulings of the arbitrators of Berth-

Din. 

11.31 The arbitrators arbitrated the two disputes and they made decisions in 

relation thereto.  Regarding the Applicant’s Mercedes Benz dispute, the 

arbitrators decided that the Respondent must return it to the Applicant.  

Regarding the termination of the business partnership dispute, the 

arbitrators decided that the Respondent could offer to buy the business 

out at a price that he sets and the Applicant would have the first option to 

pay the Respondent that value and then he would have the business.  If 

the Applicant could not pay the set value then the Respondent would get 

the business. 

11.32 The Respondent did set the price at R300 000.00 which was for the value 

of the business plus the return of the loan account due to the 

Respondent.  The Respondent had given the Company an amount of 

R250 000.00 via a loan account as working capital.  An amount of 

R150 000.00 was for the value of the business and the loan account was 

a further R250 000 as of end of February. 

11.33 The Applicant raised an amount of R150 000.00 but he could not raise 

the balance of the amount to pay for the loan account due to the 
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Respondent.  Unfortunately, the Applicant pulled out of the deal and he 

was not able to buy the Respondent out of his shares in the Company. 

11.34 The Respondent offered to buy the Applicant out of his shares in the 

business and all the necessary documents were prepared.  The 

documents were sent to the Applicant together with the sale agreement 

and the shareholders certificates for consideration and signature.  The 

Applicant refused to sign the documents to effect the sale and transfer of 

the Company to the Respondent. 

 

THE APPLICABLE LAW 

[12] In terms of section 66(1) of the Act, the business and affairs of any company must 

be managed by or under the direction of the board of directors of such company.  

The board of directors has the authority to exercise all the powers and perform 

any of the functions of the company, except to the extent that the Act or the 

company’s Memorandum of Incorporation provides otherwise. 

[13] In terms of section 1 of the Act, a “director” is a member of the board of a 

company, as contemplated in section 66, or an alternate director of a company 

and includes any person occupying the position of a director or alternate director, 

by whatever name designated.  Based on the documentary evidence, I am 

satisfied that both the Applicant and the Respondent are directors of the 

Company as envisaged in section 1 read with section 66 of the Act. 

[14] Section 70(1) of the Act makes provisions for vacancies on the board of a 

company.  The relevant provisions of section 70(1) read as follows: 
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“(1) Subject to subsection (2), a person ceases to be a director, and 

a vacancy arises on the board of a company- 

(a) when the person’s term of office as director expires, in 

the case of a company whose Memorandum of 

Incorporation provides for fixed terms, as contemplated 

in section 68(1); or 

(b) in any case, if the person- 

(i) resigns or dies; 

(ii) in the case of an ex officio director, ceases to hold 

the office, title, designation or similar status that 

entitled the person to be an ex officio director; 

(iii) becomes incapacitated to the extent that the 

person is unable to perform the functions of a 

director, and is unlikely to regain that capacity 

within a reasonable time, subject to section 71(3); 

(iv) is declared delinquent by a court, or placed on 

probation under conditions that are inconsistent 

with continuing to be a director of the company, 

in terms of section 162; 

(v) becomes ineligible or disqualified in terms of 

section 69, subject to section 71(3); or 

(vi) is removed:- 

(aa) by resolution of the shareholders in terms 
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of section 71(1); 

(bb) by resolution of the board in terms of 

section 71(3); or 

(cc) by order of the court in terms of section 

71(5) or (6).” [Own emphasis added.] 

[15] Section 70(1)(b)(vi) of the Act provides for removal of a person as a director of a 

company under any of the following circumstances: 

15.1 By resolution of the shareholders of a company in terms of section 71(1) 

of the Act; 

15.2 By resolution of the board of a company in terms of section 71(3) of the 

Act; or 

15.3 By order of the court in terms of section 71(5) or (6) of the Act. 

[16] Section 71 of the Act deals with the removal of directors of companies under 

various circumstances.  The provisions of section 71 of the Act that are relevant 

for purposes of my determination of this matter read as follows:  

“(1) Despite anything to the contrary in a company’s Memorandum 

of Incorporation or rules, or any agreement between a 

company and a director, or between any shareholders and a 

director, a director may be removed by an ordinary resolution 

adopted at a shareholders meeting by the persons entitled to 

exercise voting rights in an election of that director, subject to 

subsection (2). 

(2) Before the shareholders of a company may consider a 
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resolution contemplated in subsection (1)—  

(a) the director concerned must be given notice of the 

meeting and the resolution, at least equivalent to that 

which a shareholder is entitled to receive, irrespective 

of whether or not the director is a shareholder of the 

company; and  

(b) the director must be afforded a reasonable opportunity 

to make a presentation, in person or through a 

representative, to the meeting, before the resolution is 

put to a vote.  

(3) If a company has more than two directors, and a shareholder 

or director has alleged that a director of the company—  

(a) has become—  

(i) ineligible or disqualified in terms of section 69, 

other than on the grounds contemplated in 

section 69 (8) (a); or  

(ii) incapacitated to the extent that the director is 

unable to perform the functions of a director, and 

is unlikely to regain that capacity within a 

reasonable time; or  

(b) has neglected, or been derelict in the performance of, 

the functions of director, 

 the board, other than the director concerned, must determine 
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the matter by resolution, and may remove a director whom it 

has determined to be ineligible or disqualified, incapacitated, or 

negligent or derelict, as the case may be. 

(4) Before the board of a company may consider a resolution 

contemplated in subsection (3), the director concerned must be 

given—  

(a) notice of the meeting, including a copy of the proposed 

resolution and a statement setting out reasons for the 

resolution, with sufficient specificity to reasonably permit 

the director to prepare and present a response; and 

(b) a reasonable opportunity to make a presentation, in person 

or through a representative, to the meeting before the 

resolution is put to a vote. 

(5) If, in terms of subsection (3), the board of a company has 

determined that a director is ineligible or disqualified, incapacitated, 

or has been negligent or derelict, as the case may be, the director 

concerned, or a person who appointed that director as 

contemplated in section 66 (4) (a) (i), if applicable, may apply within 

20 business days to a court to review the determination of the 

board. 

(6) If, in terms of subsection (3), the board of a company has 

determined that a director is not ineligible or disqualified, 

incapacitated, or has not been negligent or derelict, as the case may 
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be—  

(a) any director who voted otherwise on the resolution, or any 

holder of voting rights entitled to be exercised in the election 

of that director, may apply to a court to review the 

determination of the board; and 

(b) the court, on application in terms of paragraph (a), may—  

(i) confirm the determination of the board; or 

(ii) remove the director from office, if the court is 

satisfied that the director is ineligible or disqualified, 

incapacitated, or has been negligent or derelict. 

(7) An applicant in terms of subsection (6) must compensate the 

company, and any other party, for costs incurred in relation to 

the application, unless the court reverses the decision of the 

board. 

(8) If a company has fewer than three directors—  

(a) subsection (3) does not apply to the company; 

(b) in any circumstances contemplated in subsection (3), 

any director or shareholder of the company may apply 

to the Companies Tribunal, to make a determination 

contemplated in that subsection; and 

(c) subsections (4), (5) and (6), each read with the changes 

required by the context, apply to the determination of 

the matter by the Companies Tribunal.” 
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[17] Sections 71(1) and (2) of the Act deal with the removal of a director and the 

procedure to be followed thereof by shareholders of a company.  Such removal 

should be done by means of an ordinary resolution taken by shareholders of a 

company at a shareholders’ meeting.  The resolution for the removal of a director 

can only be taken after a proper notice had been given to the director to be 

removed and such director having been afforded a reasonable opportunity to 

make representation in line with the procedure outlined in section 71(2) of the 

Act. 

[18] Sections 71(3) and (4) of the Act deal with the removal of a director of a company 

and the procedure to be followed thereof by the board on the request of a 

shareholder or director.  The director to be removed is not allowed to participate 

during deliberations of the board and the voting for his removal.  The removal in 

terms of section 71(3) should be done by means of a resolution of the board of a 

company taken at the board meeting and in line with the procedure outlined in 

section 71(4) of the Act. 

[19] Sections 71(5) and 71(6) of the Act deal with the institution of review proceedings 

against the board of a company before a court of law.  The Companies Tribunal 

clearly does not have any jurisdiction to entertain any review proceedings 

contemplated in sections 71(5) and 71(6) of the Act. 

[20] In terms of section 166 of the Act and as an alternative to applying to a court of 

law, a person who would be entitled to apply for relief in terms of the Act may 

refer a matter that could be subject of such an application for resolution by 

mediation, conciliation or arbitration.  The relevant provisions of section 166(1) of 
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the Act read as follows: 

“(1) As an alternative to applying for relief to a court, or filing a 

complaint with the Commission in terms of Part D, a person 

who would be entitled to apply for relief, or file a complaint in 

terms of this Act, may refer a matter that could be the subject 

of such an application or complaint for resolution by 

mediation, conciliation or arbitration to – 

(a) the Companies Tribunal; 

(b) an accredited entity, as defined in subsection (3); or 

(c) any other person.”   

[21] It follows therefore that instead of instituting review proceedings in court in terms 

of sections 71(5) and 71(6) of the Act, a director or shareholder may refer a 

dispute about the removal or non-removal of a director for resolution by 

mediation, conciliation or arbitration to the Companies Tribunal, an accredited 

entity or any other person. 

[22] In the event that a company has fewer than three directors, section 71(8) of the 

Act kicks in.  It is expressly stipulated that section 71(3) of the Act does not apply 

to such a company.  In terms of section 71(8)(b) of the Act, if any of the 

circumstances contemplated in section 71(3) of the Act applies, any director or 

shareholder of the company may bring an application to the Companies Tribunal, 

to make a determination contemplated in section 71(3). 

[23] It is common cause that the Company currently has two directors, being the 

Applicant and the Respondent.  It follows therefore that the Companies Tribunal 
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is vested with the necessary jurisdiction to hear the current application in terms 

of section 71(8).  In its determination of the application, the Companies Tribunal 

is required to apply the provisions of sections (71)(4), (5) and (6), each read with 

the changes required by the context. 

[24] In terms of section 76(2) of the Act, a director of a company must: 

24.1 not use the position of director, or any information obtained while acting 

in the capacity of a director: 

24.1.1 to gain an advantage for the director, or for another person other 

than the company or a wholly-owned subsidiary of the company; 

or 

24.1.2 to knowingly cause harm to the company or a subsidiary of the 

company; and 

24.2 communicate to the board at the earliest practicable opportunity any 

information that comes to the director’s attention, unless the director: 

24.2.1 reasonably believes that the information is: 

24.2.1.1 immaterial to the company; or 

24.2.1.2 generally available to the public, or known to the other 

directors; or 

24.2.2 is bound not to disclose that information by a legal or ethical 

obligation of confidentiality. 

[25] In terms of section 76(3) of the Act, a director, when acting in that capacity, must 

at all material times exercise the powers and perform the functions of director: 

25.1 in good faith and for a proper purpose; 



Page 32 of 38 
 

25.2 in the best interests of the company; 

25.3 with the degree of care, skill and diligence that may reasonably be 

expected of a person: 

25.3.1 carrying out the same functions in relation to the company as 

those carried out by that director; and 

25.3.2 having the general knowledge, skill and experience of that 

director. 

 

ANALYSIS OF THE EVIDENCE AND FINDING 

[26] It is common cause that the Applicant and the Respondent are currently the two 

directors of the Company.  As directors of the Company, the Applicant and the 

Respondent have fiduciary duties stemming from both the common law and the 

Act. In addition, the King Reports on Corporate Governance for South Africa 

(currently “King IV Code”)1 set out the best corporate governance practices to 

which all directors of companies should aspire.  King IV Code has been viewed 

by the courts, in addition to the common and statutory law, as the benchmark of 

best practice role and responsibilities expected of the board and its directors. 

[27] Determining whether an action or behaviour of a director constitute a 

“misconduct” is not always a straightforward exercise.  Such an exercise involves 

some form of assessment and evaluation of facts and prevailing circumstances 

under which the alleged misconduct took place being performed by the arbiter of 

the dispute.  If there is in fact a misconduct the consequences of such misconduct 

 
1   The King IV Report on Corporate Governance for South Africa 2016, Institute of Directors in 

Southern Africa and is available via http://www.iodsa.co.za/?page=AboutKingIV. 
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will also depend on the type of director involved, the severity and impact of the 

misconduct, and the specific circumstances of the case. Not all misconduct will 

amount to or mean that the director should be declared delinquent and removed 

from the board of directors of the company in question. 

[28] In my view, most of misconduct in terms of performance of ones duties as a 

director of a company are not considered to be malicious misconduct.  Examples 

of forms of misconduct which fall in this category of misconduct are not attending 

meetings of the board of directors, not being involved in discussions during 

meetings of the board of directors, not being prepared for meetings of the board 

of directors and other such similar forms of performance related misconduct.  

These forms of misconduct are not for personal gain and/or do not break any law 

and/or rule and/or duty of a director.  These forms of misconduct do not have a 

significant negative impact on the company that the director serves. 

[29] On contrary, all forms of misconduct which falls in the category of gross breach 

of a director’s fiduciary duties or standard of conduct expected from a director are 

very serious.  Examples of forms of misconduct which fall in this category of 

misconduct are when a director is not acting in the best interests of the company, 

conflict of interest, dishonest conduct (stealing or fraud, etc.) and gross dereliction 

of fiduciary duties.  Ordinarily, this category of misconduct results in clear breach 

of a standard of conduct, law, duty or rule.  These forms of misconduct, whether 

action (positive) or in action (negative) causes gross negative impact or failure of 

the company that the director serves. 

[30] In short, any action by a director that is in breach of his or her role, responsibilities, 
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function, duties or the standard of conduct expected of that director, whether 

stipulated in terms of legislation, common law or board and/or company policies, 

would be considered as a misconduct. Whether or not the action was wilful, 

intentional or unintentional will merely affect the degree of sanction required for 

such misconduct in the specific circumstances. 

[31] The Act sets out under sections 69, 70, 71, 76, 77 and 162 various examples of 

misconduct and disqualification that would warrant removal as a director from the 

board of directors and/or declaration of a director as a delinquent director, as well 

as conduct that which would attract criminal or civil liability. It should be noted 

that any action or behaviour of a director that contravenes any legislation would 

attract possible criminal or civil liability for that individual director and possibly the 

other directors on the board (depending on the circumstances). Section 77 of the 

Act covers instances where director(s) may be held liable and specifically 

provides under subsection (7) that board members can be held jointly and 

severally liable for the same act, for example, failure to vote against a decision 

that would contravene the Act or any law. 

[32] In my view, the list of misconduct which can result in removal of a director from 

the board of directors is endless.  Some examples of director misconduct include, 

among others: 

32.1 Disclosing confidential information (including information relating to 

boardroom discussions) without authorization; 

32.2 Acting or speaking on behalf of the company without appropriate 

authorization; 
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32.3 Failing to disclose conflict of interests and acting upon such conflict; 

32.4 Competing with the business of the company; 

32.5 Taking any action which would be a breach of a fiduciary duty; 

32.6 Violating a law; 

32.7 Failing to abide by the rules of the company and board policies (such as 

code of conduct and ethics); 

32.8 Engaging in disruptive or inappropriate behaviour in the boardroom or in 

interactions with management and employees; and 

32.9 Unduly interfering with the operations of the business. 

[33] I have gone through the papers placed before the Companies Tribunal as well as 

the transcript of the MS Teams virtual hearing to check if there are any allegations 

of misconduct that have been levelled by the Applicant against the Respondent.  

I could not find any allegation that had been levelled by the Applicant against the 

Respondent which could fall either in the category of performance related 

misconduct or in the category of gross breach of a director’s fiduciary duties or 

standard of conduct expected from a director.  It follows therefore that the 

application brought by the Applicant for the removal of the Respondent as director 

of the Company lacks merits. 

[34] I have noted that the allegations that have been levelled by the Applicant against 

the Respondent are pertaining to contractual related matters which were part of 

the two disputes that were resolved through alternative dispute resolution 

mechanism under the auspices of Berth-Din.  I have further noted that some of 

the allegations levelled by the Applicant against the Respondent are pertaining 
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to shareholders related disputes and are to a large extent contractual in nature.  

This dispute forms part of the two disputes that were referred for arbitration to the 

Berth-Din and a ruling was made by the arbitrators of the Berth-Din. 

[35] In terms of section 166(1) of the Act, as an alternative to applying for relief to a 

court, or filling a complaint with the CIPC, a person who would be entitled to apply 

for a relief or to file a complaint in terms of the Act may refer a matter that could 

be the subject of an application or complaint for resolution by mediation, 

conciliation or arbitration to the Companies Tribunal, an accredited entity or any 

other person. [Own emphasis added.] 

[36] The Applicant did approach the Berth-Din and lodged a dispute regarding the 

refusal of the Respondent to give back the Applicant’s Mercedes Benz motor 

vehicle.  The Respondent lodged a counter dispute regarding the termination of 

their business partnership in the Company and the Skin Deep pharmaceutical 

lotion.  The Parties went through the arbitration process and signed an Arbitration 

Agreement before the Berth-Din.  In terms of the agreement, the Parties agreed 

to be bound by the rulings of the arbitrators of Berth-Din. 

[37] The arbitrators did arbitrate the two disputes and they made decisions in relation 

thereto.  Regarding the Applicant’s Mercedes Benz dispute, the arbitrators 

decided that the Respondent must return it to the Applicant.  Regarding the 

termination of the business partnership dispute, the arbitrators decided that the 

Respondent could offer to buy the business out at a price that he sets and the 

Applicant would have the first option to pay the Respondent that value and then 

he would have the business.  If the Applicant could not pay the set value then the 
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Respondent would get the business. 

[38] The Respondent did set the price at R300 000.00 which was for the value of the 

business plus the return of the loan account due to the Respondent.  The 

Respondent had given the Company an amount of R250 000.00 via a loan 

account as working capital.  An amount of R150 000.00 was for the value of the 

business and the loan account was a further R250 000 as of end of February 

2021. 

[39] The Applicant raised an amount of R150 000.00 but he could not raise the 

balance of the amount to pay for the loan account due to the Respondent.  

Unfortunately, the Applicant pulled out of the deal and he was not able to buy the 

Respondent out of his shares in the Company. 

[40] The Respondent offered to buy the Applicant out of his shares in the business 

and all the necessary documents were prepared.  The documents were sent to 

the Applicant together with the sale agreement and the shareholders certificates 

for consideration and signature.  The Applicant refused to sign the documents to 

effect the sale and transfer of the Company to the Respondent. 

[41] It is my view that Berth-Din arbitration process falls within the ADR system 

envisaged in section 166(1) of the Act and the Parties agreed to be bound by the 

rulings of the arbitrators of Berth-Din.  In addition if the Applicant is aggrieved by 

the rulings of the arbitrators, he could still pursue this matter through the courts.  

The dispute which form the basis of this application does not raise any allegation 

of misconduct on the part of the Respondent and therefore the application should 

be dismissed for lack of merits. 
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THE ORDER 

 

[42] Based on what I have outlined above, I therefore make the following order: 

42.1 The application for removal of the Respondent as director of 

PHARMAHEAL (PTY) LTD with Registration Number: 2015 / 435620 / 

07 is hereby dismissed. 

42.2 There is no order as to costs. 

 

 

 

 

_____________________________ 

LINDELANI DANIEL SIKHITHA 

Member of the Companies Tribunal 

24 November 2021 


