
 

 

IN THE COMPANIES TRIBUNAL OF THE REPUBLIC OF SOUTH AFRICA 

“The Tribunal”  

      Case Number: CT00805ADJ2021 

In the matter between: 

 Societe Des Produits Nestle SA    First Applicant  

Nestle South Africa (Pty) Ltd    Second Applicant 

AND 

Gold Cross Group  (PTY) LTD    First Respondent 

Mbongeleni Khayelihle Mlambo   Second Respondent 

Commissioner of the  Companies   Third Respondent 

and Intellectual Property Commission 

_____________________________________________________________ 

   DECISION 

_____________________________________________________________ 

    

Introduction: 

[1]  The First Applicant is Societe des Produits Nestle SA, a 

company duly incorporated and exist ing under the 

laws of Switzerland, and has a principal place of 

business at Avenue Nestle 55, CH1800, Vevey, 

Switzerland.  
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[2]  The Second Appl icant is Nest le South Afr ica (Pty) Ltd, 

a wholly owned South Afr ican subsidiary of the F irst 

Applicant, and is a company duly incorporated in 

terms of the company laws of the Republ ic of South 

Afr ica, with its pr incipal place of business at 8 Anslow 

Crescent, Anslow Office Park, Bryanston, Sandton, 

Gauteng.  

 [3]  The First Respondent is Gold Cross Group (Pty) Ltd, a 

company duly incorporated in terms of the company 

laws of the Republic of South Afr ica, with registrat ion 

number 2019/176038/07, with its  registered address 

being 2114 Emnonjaneni Ext 5, Tembisa, Gauteng 1.  

[4]  The Second Respondent is Mbongeleni Khayelihle 

Mlambo, an adult male sole director of the F irst 

Respondent, residing at 2114 Emnonjaneni Ext 5,  

Tembisa, Gauteng.  

[5]  The Third Respondent is the Commissioner of the 

Companies and Intel lectual Property Commission  

(CIPC), appointed in terms of Section 189 of the 

Companies Act ("the Act") ,  cited in his capacity as the 

person responsible for the function of the C IPC, 

established in terms of Section 185 of the Act, with the 

principal place of business at DTI Campus, Block F, 77 

Meintj ies Street,  Sunnyside, Pretoria . The Thi rd 

Respondent has been cited as a party to this 

appl ication because the rel ief sought by the First and 

Second Applicants requires an amendment of the 

Second Respondent's registered company name.  

 
1 Annexure-PM1 CIPC disclosure certificate dated 03 August 2021 shows th company was registered 

on 19/04/2019 
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[6]  This is  an appl ication brought in terms of Regulation 

153 of the Companies Act 71 of 2008 ("the Act") for a 

default order in respect of the company name Gold 

Cross Group (Pty) Ltd. The Applicants seek the order 

brought in terms of Section 160 of the Act : 

i)   that the name Gold Cross Group (Pty) Ltd does not 

satisfy the requirements of Sections 11(2)(b) and 

11(2)(c) of the Act;  

i i)  that the First respondent is directed, in terms of 

Section 160(3)(b)(i i)  to choose a name which does not 

consist of, or incorporate, the mark Gold Cross, or any 

other mark which is confusingly s imilar and/or 

deceptively s imilar to the Appl icants'  Gold Cross trade 

mark;  

i i i )  in the event that the First and Second Respondents fai l  

to comply with the order set out in paragraph (i i)  

above within three (3) months from date of the order, 

that the Third Respondent be directed, in terms of 

Section 160(3)(b)(i i)  read with sect ion 14(2) of the Act, 

to change the First Respondent's name to 

"2019/176038/07 (Pty) Ltd", as the First Respondent's 

interim company name on the Companies register; 

and 

iv)  an order as to costs in favour of the Appl icants in 

terms of Regulation 156 of the Act.  

[7]  The Applicant f i led its appl ication for rel ief (Form 

CTR142 and founding affidavit) with the Tr ibunal on 01 
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September 2021, in compliance with Regulation 142 2, 

and served the application upon the First Respondent 

via email and simultaneously through the Sherif f ,  on 

the 07 September 2021 3.  The First Respondent had unti l  

05 October 2021 to serve his answer to the Applicants'  

appl ication, as provided for in Regulation 143 4.  The 

First Respondent did not f i le an answer.  The Applicant 

further served a copy of the application upon the Third 

Respondent on the 01st September 2021, which was 

acknowledged by the Third Respondent's Corporate 

Legal Services on the same day. The Applicant ha s 

thereby fi led this notice of motion in terms of 

Regulation 153 of the Act, for an order as stated in 

para (4)( i) -( iv) above5,  by f i l ing CTR145 and founding 

affidavit with the Tr ibunal.  

Submissions by Applicant 

[8]   Having considered the aff idavits of both Pumla Mk hize 

(Category Marketing Manager-Ambient Dairy of the 

 
2 (1) A person may apply to the Tribunal for an order in respect of any matter contemplated by the Act, 

or these Regulations, by completing and filing with the Tribunal’s recording officer- 

(a) an application in Form CTR 142; and 

(b) a supporting affidavit setting out the facts on which the application is based. 

(2) The applicant must serve a copy of the application and affidavit on each respondent named in the 

application, within 5 business days after filing it. 

 
3 Annexure-MS5, Sheriif's return states; "that on 07 September 2021 at 16h37 at 2114 Emnonjaneni 

Ext 5 Tembisa being the place of residence of MBONGELENI KHAYELIHLE MLAMBO, and during 

his temporary absence a copy of the APPLICATION FOR RELIEF was served upon Mr Mashilo 

Ramatsobane, Tenant, a person not less than sixteen years of age and apparently residing there, after 

the original docuemnt was displayed and the nature and contents thereof was explained to him. Rule 

4(1)(a)(ii)" 

 
4 (1) Within 20 business days after being served with a complaint referral, or an application, that has 

been filed with the Tribunal , a respondent who wishes to oppose the complaint or application must- 

 (a) serve a copy of an Answer on the initiating party; and 

 (b) file the Answer with proof of service. 

  
5 Regulation 153: "(1) If a person served with an initiating document has not filed a response within the 

prescribed period, the initiating party may appply to have the order, as applied for, issued against that 

person by the Tribunal". 
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Second Applicant, supported by Nomcebo Nontando 

Zanele Tusi),  and Amanda Swanepoel ( legal 

representative from Adams & Adams), duly 

authorised 6,  the Applicant submits that the existence 

of the First Respondent came to the Applicant 's 

attention in November 2019, when the Applicant 's 

attorneys, Adams & Adams, notif ied the Appl icants of 

the incorporation of the First Respondent. An onl ine 

investigat ion was conducted and yielded no results,  as 

it  seemed that the First Respondent was not trading. A 

letter of demand was sent to the First and Second 

Respondents to attend to voluntari ly apply to change 

its name to exclude the Gold Cross mark from its 

company name 7.  Fol lowing a fai led delivery, a second 

attempt was made on 22 June 2020, which was 

successful ly del ivered to the Respondents8.  Various 

communications took place between the Applicants'  

attorneys and the Second Respondent but proved 

unsuccessful and, consequently, the Appl icants f i led 

this application with the Tr ibunal.  The Applicant 

submitted that the the Second Applicant is the 

exclusive manufacturer and distr ibutor of the First 

Applicant's products in South Afr ica and is its exclus ive 

l icensee in relation to the First Applicant's trade mark 

r ights, including products and trade marks which are 

relevant to this objection.  The Fi rst Applicant is the 

proprietor of the well -known GOLD CROSS CREAMER 

and GOLD CROSS CONDENCED MILK trade marks, and 

owns several  trade mark registrations in South Afr ica 

 
6 Annexures-PM2, PM3 
7 Annexures -PM15, PM16 
8 Annexure- PM17 
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for these trade marks 9.  The First Applicant holds 

registrations in i ts GOLD CROSS trade mark dating 

back to 1939. It  is  one of the oldest sweetened and 

condensed milk products in South Afr ica and is 

commonly found in South Afr ican grocery stores 

nationwide, both in store and onl ine 10.  The First 

Applicant has made extensive use of its GOLD CROSS 

mark and has spent cons iderable t ime, money and 

effort in the promotion and advert isement of its 

beverages under the GOLD CROSS trade mark, and 

has accordingly established a considerable goodwil l  

and reputation and has become well -known in the 

relevant sector of the public.  The GOLD CROSS 

product has appeared in over 600 reta i ler broadsheets 

in numerous publications accross the country 11.  The 

Applicants further submit that the First Respondent's 

name wholly incorporates the Applicants'  well -known 

and prior registered GOLD CROSS t rade mark, and that 

it  is  confusingly s imilar to the GOLD CROSS trade mark 

owned by the Applicants , and is therefore contrary to 

Section 11(2)(b) of the Act. The GOLD CROSS mark is 

also the dominant and most memorable feature of the 

Respondent's name. The remaining words in the 

Respondent's name, being "GROUP", is  merely 

descriptive and is insuff icient in dist inguishing the 

Respondent's name from the GOLD CROSS trade mark.  

 

 

 
9 Annexure PM4, PM5,PM6,PM7, PM8 Trade Mark information sheets 
10 Annexure-PM9 
11 Annexures-PM10 & PM11 
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Application of the Law  

[9]   This is  an application in terms of S.160 read with 

section 11(2)(b)(i)  and section 11(2)(c) of the Act. The 

appl icant seeks rel ief in terms of Section 160(3)(b)(i i)  

of the Act. S.160(1) provides:  

“ A person to whom a notice is del ivered in terms of 

this Act with respect to an application for reservat ion 

of a name, registration of a defensive name, 

appl ication to transfer the reservation of a name or 

the regist ration of a defensive name, or the 

registration of a company’s name, or any other person 

with an interest in the name of a company, may apply 

to the COMPANIES TRIBUNAL in the prescribed manner 

and form for a determination whether the name, or 

the reservation, registration or use of the name, or the 

transfer of any such reservation or registration of a 

name, satis f ies the requirements of th i s  Act (s11).”  

[10]   Section 160 (2)(b)  provides that an application in 

terms of subsection 1 above, may be made on good 

cause shown at any t ime after the date of reservation 

or registration of the name that is the subject of the 

appl ication, in any other case. 

[11]   Section 160(3) provides for the powers of the Tr ibunal 

where subsections (1) and (2) have been sat isf ied. It 

provides as fol lows:  

“After considering an appl ication made in terms of 

subsection (1), and any submissions by the applicant 

and any other person with an interest in the name or 
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proposed name that is the subject of the application, 

the COMPANIES TRIBUNAL-  

(a)  Must make a determination whether that name, 

or the reservation, registration or use of the 

name, or the transfer of the reservation or 

registration of the name, satisf ies the 

requirements of this Act (s.11); and 

(b)  May make an administrat ive order directing- 

( i)  The Commission to- 

(cc) cancel the reservation of a 

name, or the registration of a 

defensive name.  

( i i)  a company to choose a new name, 

and fi le a notice of amendment to its 

Memorandum of Incorporation, within a 

period and on any condit ions that the 

tr ibunal considers just,  equitable and 

expedient in the circumstances, including 

a condit ion exempting the company from 

the requirement to pay the prescribed 

fee for f i l ing the notice of amendment 

contemplated in this paragraph.”  

[12]   The Tr ibunal is therefore tasked with considering this 

appl ication and satisfying itself that it  complies with 

the requirements of s.  11 (2) (b) and (c) which 

provides:  

 The name of a company must - 
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(b)  not be confusingly s imilar to a name, trade mark, 

word or expression contemplated in paragraph 

(a) unless-  

( i)  In the case of names referred to in 

paragraph (a)(i),  each company bearing 

any such similar name is a member of the 

same group of companies  

( i i)  ….  

( i i i )  In the case of a name similar to  a trade 

mark or mark, referred to in paragraph 

(a)(i i i) ,  the company is the registered 

owner of the business name, t rade mark, 

or mark,  or is  authorized by the registered 

owner to use it .  

(c)  Not falsely imply or suggest, or be such as would 

reasonably mislead a person to believe 

incorrectly, that the company- 

( i)  I s  part of, or associated with, any other person 

or entity.  

Evaluation 

[13]   On the issue of "good cause" as provided for in section 

 160(2)(b), I  am sat isf ied that the Applicant has  shown 

 good cause why the application was f i led with 

 the Tr ibunal in September 2021, as the Applicant, 

 through its attorneys, made efforts  to get the Second 

 Respondent to voluntari ly  change the offending name. 

 The Appl icant was successful in communicating with 

 the Second  Respondent and carr ied on 



 10 

 communicating in the hope that the Second 

 Respondent  would comply with the name change.  I  

 am further satis f ied that there is merit for the Tr ibunal 

 to consider this appl ication and make the order as 

 prayed by the Applicants. In the decis ion of Minister of 

 Defence v Motau12,  the court held that "  good cause 

 may be defined as a substantial or ' legally 

 suff icient reason' for a choice  made or  action 

 taken. Assessing whether  there is good  cause for a 

 decis ion is a factual  determination  dependent 

 upon the part icular circumstances of the case at 

 hand."   

 [14]  The applicant has clearly shown that the name Gold 

Cross Group (Pty) Ltd does not satisfy the requirements 

of section 11(2)(b)and (c) fo the Act, in that it  is 

confusingly s imilar to the Applicants'  GOLD CROSS 

trade mark, and I  agree that the addit ion of the word 

"GROUP", in the First Respondent's name, is merely 

descriptive and is insuff ic ient in dist inguishing the F irst 

Respondent's name from the GOLD CROSS trade mark.  

The existence of the Respondent's name poses 

f inancial and reputational r isks on the long exist ing  

well-known GOLD CROSS brand, goodwi l l  and trade 

mark, as it  falsely creates the impression that i t  is  

connected with the applicant.  

[15]  The Applicant has prayed that the Tr ibunal makes an 

order against the Third Respondent, in the event that 

the Second Respondent fai ls to change its compa ny 

name within as st ipulated period by the Tr ibunal, that 

 
12 Minister of Defence and Military Veterans v Motau and Others 201495) SA 69 (CC) 
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the Third Respondent is ordered to change the F irst 

Respondent's company name to its registration 

number, fol lowed by (Pty) Ltd. This is  on the basis of 

the High Court decis ion of Comair Limited13,  dated 25 

May 2020, wherein an order was granted by the 

Honourable Mbngwe AJ, in terms of which, among 

others, the fol lowing order was made: " it  is  declared 

that the Third Respondent is empowered to make an 

administrative order directing the Second Respondent 

to change the name of a company to its registrat ion 

number, upon fai lure of the relevant company to 

change its name in accordance with an order by the 

Third Respondent" .  I  accept the decis ion as binding on 

the Tr ibunal as per the Honourable Judge Mbongwe's 

order. This is  also consistent with section 195(7) of the 

Act, which provides that a decis ion of the Companies 

Tr ibunal with respect to a decis ion of, or a notice or 

order issued by, the Commission, is binding on the 

Commission, subject to any review of such decis ion by, 

or appeal to, a court.  The Applicant has also prayed 

for costs in terms of regulation 156(1)  of the Act which 

provides that upon making an order, the Tr ibunal may 

make an order for costs .  The Tr ibunal has the 

descretion to award costs where appropriate, and in 

considering the fact that the Respondents have 

neither defended nor caused any unreasonable delay 

in this applicat ion, I  wi l l  make no costs order against 

them. 

 

 
13 Comair Limited v Kulula South Africa (Pty) Ltd and Others,  Gauteng Division, Case No. 

65895/2019 
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FINDINGS 

[16] The name Gold Cross Group (Pty) Ltd  wholly 

incorporates the dominant and memorable part of the 

Applicant's registered GOLD CROSS trade mark,  is 

confusingly s imilar to the Applicant's GOLD CROSS 

trade mark, and is l ikely to mis lead or decieve the 

public into thinking that Gold Cross Group (Pty) Ltd  is 

part of or associated with the well -known GOLD CROSS 

trade mark.  

[17]  The First Respondent’s name consequently does not 

satisfy the requirements of section 11(2)(b) and (c) of 

the Companies Act.  

ORDER: 

I t  is  therefore ordered that:  

•  the First Respondent is directed to choose a new name 

which does not consist of, or incorporate the GOLD 

CROSS trade mark, or any other mark which is confusingly 

and/or deceptively s imilar to the Applicant’s GOLD 

CROSS trade mark;   

•  the First Respondent f i le with the Third Respondent a 

notice of amendment of its Memorandum of 

Incorporation, within 60 days from date of this order ; 

•  i f  the First and Second Respondents fai l  to comply with 

this order as outl ined above, the Third Respondent is 

ordered to substitute the First Respondent's registration 

number "2019/176038/07" fol lowed by (Pty) Ltd in the 

place of Gold Cross Group (Pty) Ltd.  
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•  there is no order with regards to costs.  

 

 

________________ 

B. Zulu 

03 November 2021 


