
IN THE COMPANIES TRIBUNAL OF THE REPUBLIC OF SOUTH AFRICA 

“The Tribunal”  

      Case Number: CT00823ADJ2021 

 

In the ex parte matter of: 

 

Afric Oil (Pty) Ltd 

(REGISTRATION NO. 1995/001866/07) 

 

_____________________________________________________________ 

    DECISION 

 

1. INTRODUCTION: 

1.1 The applicant is Afric Oil (Pty) Ltd, a private company 

registered in terms of the company laws of South Africa, with 

its principal place of business at 2nd Floor, Building 11, Design 

District, Leslie Avenue, Gauteng Province, represented herein 

by the CIPC appointed Business Practitioner, Phahlani Lincoln 

Mkhombo, ID number 760902 5474 082. 

1.2 The applicant has not indicated in Form CTR 142 (application 

for relief) which section of the Act it relies upon in filing this 

application, however in the affidavit, the applicant has cited 

section 61(8) of the Companies Act 71 of 2008 ("the Act") in 

support of this application for an extension of time for 

convening its annual general meeting (AGM).  

 

2. THE APPLICATION 

2.1 The applicant filed this application together with the 

supporting affidavit deposed to by Mr Mkhombo, the 
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appointed Business Practitioner1, as required by regulation 

142(1)(a) and (b)2.  

2.2 The company's audited financial statements for the year 

ended 29 February 2020 have not been tabled at the 

shareholder's AGM . Mr Mkhombo submitted that on or about 

24 August 2020, the company lodged an application with the 

Companies Tribunal requesting an extension for Afric Oil to 

hold its AGM by no later than 30 November 2020, which 

application was granted. On receipt of another application, 

a further extension was granted by the Companies Tribunal to 

hold an AGM by no later than 30 April 2021. A third 

application was filed and granted by the Comapnies Tribunal 

for an extension to no later than 31 May 2021. The fourth 

application was filed and granted by the Companies Tribunal 

for the applicant to hold an AGM by no later than 31 

October 2021. This is a fifth application by the applicant for 

the Companies Tribunal to grant a further extension to 31 

January 2022. 

2.3 The Applicant submitted that in view of the business rescue 

proceedings, the company is still not in a position to 

complete the 2020 audit or convene its 2020 compliance 

AGM, and the basis thereof being that while the 2020 Annual 

Financial Statements (AFS) and the audit procedures thereto 

were concluded in late 2020, the AFS were prepared on a 

going concern basis due to the fact that management had 

satisfactory evidence that AFric Oil would be sold as a going 

concern as a result of the business rescue process, however, 

the auditors could not express an opinion on the ability of the 

 
1 Appointed in terms of section 138(1) of the Act, duly endorsed by CIPC 
2 (1)A person may apply to the Tribunal for an order in respect of any matter contemplated by the Act,  
or these Regulations, by completing and filing with the Tribunal's recroding officer- 
 (a) an application in Form CTR142; and 
 (b) a supporting affidavit setting out the facts on which the application is based. 
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company to continue as a going concern, due to uncertain 

outcome of the business rescue process prior to the 

publication of the business rescue plan, and that the 

outcome of the business rescue proceedings would impact 

the audit opinion on the basis of preparation of the 2020 AFS. 

The applicant has indicated that the outcome of the business 

rescue proceedings are now evident, the company is in a 

position to finalise the 2020 AFS, as the company has 

received an offer from Royale Energy Proprietary Limited, for 

the acquisition of the business (Afric Oil) as a going concern. 

2.4 The applicant requests the Companies Tribunal to grant an             

extension to hold its AGM by 31January 2022.  The applicant 

further requests the Companies Tribunal to exempt it from 

having to be audited and compile audited AFS for the year 

ended 28 February 2021. 

 

3. APPLICABLE LAW 

3.1 The jurisdiction of the Companies Tribunal is stated in section 

61, on which this application is based, which provides as 

follows:  

(7) “A public company must convene an annual general 

meeting of its shareholders- 

(a) initially, no more than 18 months after the company’s date 

of incorporation; and 

(b) thereafter, once every calendar year, but no more than 

15 months after the date of the previous annual general 

meeting, or within an extended time allowed by the 

Companies Tribunal, on good cause shown.”  

3.2 Section 61(8) provides for key business issues to be considered 

at the AGM, it provides: 

(8) A meeting convened in terms of subsection (7) must, at a 

minimum, provide for the following business to be transacted; 
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(a) Presentation of – 

      (i) the directors’ report; 

  (ii) audited financial statements for the immediately 

preceding financial year; and 

     (iii) an audit committee report; 

(b ) election of directors, to the extent required by this Act or 

the company’s Memorandum of Incorporation; 

(c) An appointment of- 

(i) An auditor for the ensuing financial year; and 

(ii) An audit committee; and 

(iii) Any matters raised by shareholders, with or without 

advance notice to the company. 

 

4. EVALUATION OF EVIDENCE 

4.1 On the 2021, I issued a decision on an application filed by 

Efora Energy Limited(CT00680ADJ2021), the holding company 

of the applicant, wherein the applicant sought an extension 

to hold its AGM and to present its consolidated AFS to the 

shareholders. The reasons advanced related to the business 

rescue proceedings against the applicant herein. As a public 

company, Efora Energy Ltd was granted an extension to hold 

its AGM once the AFS for the applicant had been finalised. 

The applicant, which is a subsidiary of Efora Energy, has filed 

this fifth application for an extension to hold its AGM, and 

further seeks an exemption from the Companies Tribunal, 

from compiling audited AFS. On a strict application of section 

61(7)(b), the Companies Tribunal's jurisdiction to consider an 

application for an extension to hold an AGM is limited to 

public companies and therefore the relief sought by the 

applicant falls outside of that jurisdiction.  However, due to 

the preceding decisions, particularly that of my colleague 

under case CT00548 where she stated.." For a private 
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company, the Applicant is by virtue of Section 61 (1) entitled 

to call an AGM but in its application it alludes to Section 61 

(7). I will exercise my discretion to entertain the application 

due to the existence of Section 61 (1) which states that a 

board of a company or any other person specified in the 

Memorandum of Incorporation (MOI) may call an AGM; and I 

shall consider whether the Applicant has shown good 

cause..", I will exercise my descretion to pronounce finally on 

the extension as requested by the applicant. This is further 

due to the fact that there are four previous decisions of this 

Tribunal on this same issue, which make it difficult for me to 

deviate from the manner in which these applications have 

been hanlded before. Such discretion will, however, not 

extend to a determination on the preparation of audited 

financial statements for the year 2021, as I believe the 

applicant would be guided by its MOI in that regard. 

4.2 I am satisfied that good cause has been shown for the 

Companies Tribunal to consider this application3 for an 

extension to hold an AGM, as the applicant has consistently 

submittted substantive issues affecting its ability to finalise its 

AFS and thereby table them with the shareholders at the 

AGM.  

 

 

 

 

 5. FINDINGS 

 Having considered the application, I am satisfied that the 

 applicant has shown good cause for the extension of the period 

 
3 Minister of defence and Military veterans v Motau and Others 2014 (5) SA 69 (CC) the court stated 
that good cause may be defined as a subtantial or legally sufficient reason for a choice made or action 
taken. Assessing whether there is good cause for a decision is a factual determination dependent upon 
the particular circumstances of the case at hand. 
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 to convene its AGM. I am also conscious of the fact that this 

 extension will call for a resubmission of the Efora Energy Limited 

 (the holding company) extension, which will have to be 

 reconsidered in alignment to this extension. 

 

 6. ORDER 

6.1 The applicant is granted an administrative order in terms of 

 section 61 (7) of the Act, and is granted a final extension of the 

 time period within which to hold its AGM.  

6.2 The applicant is directed to hold its AGM on or before 31 January 

 2022. 

 

 

 

_______________________ 

B. Zulu 

COMPANIES TRIBUNAL MEMBER 

07 October 2021 

 


