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IN THE COMPANIES TRIBUNAL OF THE REPUBLIC OF SOUTH AFRICA 

CASE NO: CT00701ADJ2021 

In the matter between:   

KLAAS TALA MAHLOMANYANE           Applicant 

 

and 

 

BHEKIWE AMANDA NXUMALO        First Respondent 

COMPANIES AND INTELECTUAL PROPERTY COMMISSION   Second Respondent 

 

____________________________________________________________________________ 

Presiding Member:     Lindelani Daniel Sikhitha 

Date of Hearing:    19 July 2021 (Via MS Teams) 

Date of handing down of decision:  28 September 2021 

____________________________________________________________________________ 

Summary: An application objecting against the removal of the applicant by the 

respondent as director of Malomini Strategist (Pty) Ltd – a company can be a subject 

matter of sale agreement – the merx has been adequately described in the sale 

agreement – the sale agreement is therefore valid and enforceable by the applicant 

against the respondent – the respondent is not entitled to take law into her own hands – 

the respondent is obliged to observe the rule of law – the respondent should follow due 

legal process if aggrieved – held: application for relief granted and applicant reinstated 
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as director of Malomini Strategist (Pty) Ltd – Companies and Intellectual Property 

Commission ordered to remove respondent as director of Malomini Strategist (Pty) Ltd. 

 

DECISION (Reasons and Order) 

______________________________________________________________________ 

Per: Lindelani Daniel Sikhitha 

 

INTRODUCTION 

[1] The applicant is Klaas Tala Mahlamonyane who is an adult male South African 

citizen with Identity Number: 850402 5988 08 3 and currently who resides at 999 

Tekwane South, Kanyamazane, Mpumalanga. 

[2] The first respondent is Bhekiwe Amanda Nxumalo who is an adult female South 

African citizen with Identity Number: 880210 0549 08 9 and currently who resides 

at 44 Sheba Road, Barbeton, Mpumalanga. 

[3] The second respondent is the Companies and Intellectual Property Commission 

which is a regulatory agency established in terms of section 185(1) of the 

Companies Act, 2008 (Act No. 71 of 2008) (“the Act”).  The second respondent 

is, amongst other things, responsible for the maintenance of accurate, up-to-date 

and relevant information concerning companies, foreign companies and other 

juristic persons contemplated in the Act.  The second respondent has further 

responsibilities of establishing and maintaining, in the prescribed manner and 

form, a companies register and any other register that is contemplated in the Act. 
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[4] The dispute between the parties relates to the alleged unlawful appointment of 

the first respondent as a director of Malomini Strategists (Pty) Limited, 

Registration Number: 2013 / 182330 / 07 (“the company”) and the alleged 

unlawful removal of the applicant as director of the company.  The company is a 

private company duly registered as such in terms of the applicable laws of the 

Republic of South Africa. 

[5] The application was filed with the Companies Tribunal on the 20th day of May 

2021.  The first and second respondents are cited on Form CTR 142 dated and 

signed on 15 May 2021.  The second respondent is further cited on Form CTR 

142 dated and signed on 17 May 2021.  The application was served on the first 

respondent on the 17th day of June 2021.  There is no proof of service of the 

application on the second respondent. 

[6] The applicant and the first respondent filed their respective papers and heads of 

argument as directed by the Registrar of the Companies Tribunal.  The hearing 

of oral arguments for and against the relief sought by the applicant in this matter 

was held virtually (through MS Teams) on the 19th day of July 2021 from 10:00 to 

12:00.  Both parties were legally represented during the aforesaid hearing. 

[7] Due to certain critical information and issues not having been addressed by the 

parties in their respective papers, I informed the parties during the aforesaid 

hearing that I will issue directives which will require them to file further 

supplementary affidavits and heads of argument which must deal with the issues 

I highlighted during the hearing of the oral arguments. I indeed issued such 
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directives on the 19th day of July 2021 and the relevant parts of such directives 

read as follows: 

“[3] The parties are hereby directed to file their respective 

supplementary affidavits dealing with the following critical 

issues: 

3.1 Their respective intentions when signing the Sale 

Agreement dated 13 November 2020. This should include 

the discussions which culminated in the drafting and 

signing of the Sale Agreement dated 13 November 2020. 

3.2 Their respective understanding of the Sale Agreement 

dated 13 November 2020 as at the date of signature 

thereof. 

3.3 What was their respective understanding regarding the 

subject matter (merx) of the Sale Agreement dated 13 

November 2020. 

[4] The parties are further directed to file their respective 

supplementary affidavits in the following order and dates: 

4.1 The Respondent must file her supplementary affidavit on 

or before Tuesday, 27 July 2021; and 

4.2 The Applicant must file his supplementary affidavit on or 

before Tuesday, 03 August 2021. 
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[5] In addition, the parties are further directed to file their respective 

supplementary heads of argument dealing with the following 

critical issues: 

5.1 What constitute a Company? Parties should provide a 

detailed definition of what constitute a company both in 

terms of the Companies Act, 2008 (Act No. 71 of 2008) and 

the common law. Parties must provide authorities for their 

respective definitions. 

5.2 Is a company eligible for sale? If yes, what are the 

authorities for such view? If no, what are the authorities 

for such view? 

5.3 Is the Sale Agreement dated 13 November 2020 valid or 

invalid? If valid, what are the authorities for such view? If 

invalid, what are the authorities for such view. 

5.4 Did the Respondent have the necessary powers to 

remove the Applicant as director of Malomini Strategists 

(Pty) Limited? If she did not have such powers, what are 

the authorities for such view? If she did have such 

powers, what are the authorities for such view? 

[6] The parties are directed to file their respective supplementary 

heads of argument as follows: 
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5.1 The Respondent must file her supplementary heads of 

argument on or before Tuesday, 27 July 2021; and 

5.2 The Applicant must file his supplementary heads of 

argument on or before Tuesday, 03 August 2021.” 

[8] The parties duly complied with my directives and they did file their supplementary 

papers within the time frames outlined above.  I will now turn to deal with the 

background facts which I consider to be relevant for purposes of my 

determination of the issues referred to the Companies Tribunal in this matter. 

 

BACKGROUND FACTS 

[9] On the 13th day of November 2020 the applicant and the respondent concluded 

a written purchase and sale agreement, in terms whereof the respondent sold to 

the applicant the company known as Malomini Strategist (Pty) Ltd with 

registration number: 2013 / 182330 / 07 (“the company”).1 The company was sold 

for a purchase price of R2 650 000.00 (Two Million Six Hundred and Fifty 

Thousand Rand).2  In compliance with clause 2 of the Sale Agreement, the 

applicant paid the said purchase price, and the respondent accepted payment 

thereof. 

 
1    Refer to clause 1 of the Purchase and Sale Agreement (“the Sale Agreement”) which is 

attached and marked Annexure KTO1. 
2       Refer to the Sale Agreement which is attached and marked Annexure KTO1 to the applicant’s 

statement which reads as follows: 



Page 7 of 25 
 

[10] In accordance with clause 3 of the Sale Agreement, the parties duly completed 

the forms to effect the aforementioned sale transaction and to add the applicant 

as director of the company.  These documents were lodged with the Companies 

and Intellectual Property Commission (“the CIPC”). On the 16th day of November 

2020 the CIPC issued a certificate confirming that the applicant was added as a 

director of the company, and that the respondent has resigned as a director of 

the company.3 

[11] It is also not in dispute that the delivery of the said company was effected by the 

respondent upon receipt of payment of the purchase price.  On delivery of the 

company the risks and benefits in relation to the company simultaneously passed 

from the respondent to the applicant. Clauses 3 and 4 of the Sale Agreement 

confirms delivery and the passing of risks and benefits in the company and the 

relevant parts read as follows: 

“3. Delivery 

The Seller shall effect delivery of the Company upon receipt of 

payment for the aforementioned company. 

4. Risk and Benefit 

The risk and benefit will pass from the Seller to Purchaser upon 

delivery of the company.” [Own emphasis added.] 

 
3      Refer to See ANNEXURE KTO2 to the applicant’s statement. 
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[12] The respondent supposedly arranged a shareholder’s meeting which resulted in 

the respondent’s consequential decision to purportedly remove the applicant as 

a director of the company.  The respondent lodged documents to remove the 

applicant as director of the company.  Ultimately, the applicant was then removed 

as a director of the company by the second respondent with effect from 22 April 

2021. 

[13] The respondent’s main argument for her decision to unilaterally remove the 

applicant as director of the company is that the Sale Agreement concluded 

between the parties was not valid in law ab initio because of lack of description 

of the merx in the Sale Agreement. According to the respondent, it is required in 

law to state the aspect of the company being sold.  It is therefore important that I 

should look at the legal requirements regarding the validity of sale agreements. 

 

THE LEGAL REQUIREMENTS FOR A VALID SALE AGREEMENT 

[14] In terms of the Sale Agreement, the company was sold and that is the merx that 

was sold by the respondent and bought by the applicant on 13 November 2020.  

The subject of the sale is abundantly clear from the provisions of the Sale 

Agreement concluded between the parties.  According to the Sale Agreement the 

company, being Malomini Strategists (Pty) Limited, was sold by the respondent 
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to the applicant.  The full names of the company, (Pty) Ltd and the registration 

number of the company all appear in the Sale Agreement.4 

[15] The subject matter of the Sale Agreement is the company and the intention of the 

parties is very clear on this aspect.  By inference the company, including all its 

assets, shares, liabilities, etcetera was sold by the respondent to the applicant.  It 

is also important to note the fact that the respondent did accept the payment of the 

purchase price of R2 650 000.00 (Two Million Six Hundred and Fifty Thousand 

Rand) from the applicant.  Despite her raising claims that the Sale Agreement was 

invalid ab initio, the respondent has never tendered repayment of the purchase 

price that was paid to her.  In addition, the respondent failed to offer any justifiable 

reason for her retention of the purchase price. 

[16] According to Kerr5, a contract of sale is formed when two or more parties who have 

the requisite intention agree together or appear to agree that the one, called the 

seller or the vendor, will make something, called the thing sold or the res vendita 

or merx, available to the other, called the buyer or the purchaser, in return for the 

payment of a purchase price. This definition takes its roots, and has remained 

virtually the same, from the case of the Treasurer-General v Lippert6, where the 

full board of the Judicial Committee of the Privy Council cited with approval De 

Villier’s J statement that: 

 
4 Refer to clause 1 (Description of the company) of the Sale Agreement which reads as follows: 

“The Seller sells to the Purchaser Malomini Strategists (Pty) Limited (2013 / 182330 / 
07).”  

5   See Professor A J Kerr: The Law of Sale and Lease (2004) 3 edition Butterworths: Durban.  
See also Kerr: Law of South Africa vol 24 at 3 

6   (1883) 2 SC 172 
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“A sale is a contract in which one person (the seller or the vendor) 

promises to deliver a thing to another (the buyer or emptor), the latter 

agreeing to pay a certain price.” [Own emphasis added.] 

[17] A critical question to be asked is what are the essential elements of a contract of 

sale? According to Mackeurtan (Sale of Goods in South Africa at 1) the essential 

elements of a contract of sale are the following: 

17.1 An agreement (consensus ad idem) of the parties; 

17.2 a thing to be sold (merx) must be identified; and 

17.3 a price (pretium), with a view to exchanging the thing for the price. 

[18] The parties to any sale agreement must be in agreement with regard to the object of the 

contract.  Such object is generally to purchase and to sell the thing concerned for the price 

agreed upon.  The seller usually ensures the transfer of possession and/or ownership of 

the thing sold to the buyer.  The general principles relating to consensus in purchase 

and sale are the same as those pertaining to other contracts in terms of which 

consensus is required. The relevant points may be summarised as follows: 

18.1 There must be an agreement of the minds of the parties, mutually 

communicated, usually by means of offer and acceptance. 

18.2 The parties must act with the intention of contracting a sale. there must be 

a concursus animorum animo contrahendi. 

18.3 The agreement should be free from mistake or error, and should not have 

been induced wrongfully by misrepresentation, duress or undue influence. 
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18.4 The agreement should be legal and satisfy the dictates of public policy. 

18.5 The agreement should be rational. It cannot therefore exist in cases of 

extreme youth, irrational intoxication or insanity. 

[19] In sales agreement in particular, there must be agreement between the contracting 

parties with regard to the following important issues: 

19.1 the subject matter of the sale and its essential characteristics; 

19.2 the price to be paid; and 

19.3 any other item raised in the negotiations and expressly or impliedly regarded 

as material. 

[20] It is clear from what I have outlined above that there are two essentialia of a 

contract of sale and these are the following: 

20.1 the thing sold by the seller; and 

20.2 the price to be paid by the buyer. 

[21] In my view, once these essential elements exist, there is a sale agreement. Neither 

delivery nor payment is necessary to the creation of the contract, for they both fall 

within the category of its performance.  Given the fact that neither delivery or 

payment is necessary for the creation of the contract of sale, it can be said that it 

is the agreement to sell alone that constitutes the contract of sale. Legal rights and 

duties flow immediately upon conclusion of the sale agreement and not from 

delivery or at another juncture. In Nimmo v Klinkenberg Estates Co Ltd 1904 TH 

310 at 314 the following is stated: 
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“[T]he word ‘sale’ is used with various meanings. To lawyers 

discussing it from an academic point of view it means the time when 

the parties have arrived at a valid and binding agreement, apart from 

any question whether the purchase price has been paid or whether 

there has been delivery of the article sold.” [Own emphasis added.] 

[22] In my view and based on what I have outlined above, a contract of sale (or, to be 

more specific, purchase and sale), is generally described as a contract whereby 

one person agrees to deliver to another the free possession of a thing in return for 

a price in money. In other words, a sale is a contract in which one person (the 

seller or vendor) promises to deliver a thing to another (the buyer or emptor), the 

latter agreeing to pay a certain price in consideration for the thing that is sold and 

delivered to him or her. In simple terms, a sale is a contract which can simply be 

concluded by a simple agreement signed or agreed to by the parties.  It is important 

to note the fact that there can be no sale without a price and similarly there can be 

no sale without a thing to be sold. 

 

APPLICABLE LAW 

[23] In terms of section 1 of the Act a company is defined as follows: 

“‘company’ means a juristic person incorporated in terms of this Act, 

a domesticated company, or a juristic person that, immediately before 

the effective date- 
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(a) was registered in terms of the the- 

(i) Companies Act, 1973 (Act 61 of 1973), other than as an 

external company as defined in that Act; or 

(ii) Close Corporations Act, 1984 (Act 69 of 1984), if it has 

subsequently been converted in terms of Schedule 2; 

(b) was in existence and recognised as an ‘existing company’ in 

terms of the Companies Act, 1973 (Act 61 of 1973); or 

(c) was deregistered in terms of the Companies Act, 1973 (Act 61 

of 1973), and has subsequently been re-registered in terms of 

the Act.” [Own emphasis added.] 

[24] In terms of section 1 of the Act, a juristic person is defined as follows: 

“‘juristic person’ includes- 

(a) a foreign company; and 

(b) a trust, irrespective of whether or not it was established within 

or outside the Republic;” [Own emphasis added.] 

[25] In terms of section 19(1) of the Act, with effect from the date and time that the 

incorporation of a company is registered, as stated in its registration certificate, 

the company:- 

25.1 is a juristic person, which exists continuously until its name is removed 

from the companies register in accordance with the Act. 
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25.2 has all the legal powers and capacity of an individual, except to the extent 

that- 

25.2.1 a juristic person is capable of exercising any such power, or 

having any such capacity; and 

25.2.2 the company’s Memorandum of Incorporation provides 

otherwise. 

[26] In terms of section 19(2) of the Act, a person is not solely by reason of being an 

incorporator, shareholder or director of a company, liable for any liabilities or 

obligations of the company except to the extent provided for by the provisions of 

the Act or the Memorandum of Incorporation. 

[27] In terms of section 66 of the Act, the business and affairs of a company must be 

managed by or under the direction of its board, which has the authority to exercise 

all of the powers and perform any of the functions of the company, except to the 

extent that the Act or the company’s Memorandum of Incorporation provides 

otherwise.  In terms of section 1, ‘board’ is defined to mean the board of directors 

of a company. 

[28] In terms of section 186(1)(b) of the Act, the second respondent has the 

responsibility to maintain accurate, up-to-date and relevant information 

concerning companies, foreign companies and other juristic persons 

contemplated in the Act.  In terms of section 187(4) of the Act, the second 

respondent must establish and maintain, in the prescribed manner and form, a 
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companies register and any other register contemplated in the Act or in any other 

legislation that is assigned to it.  

 

ANALYSIS 

[29] The question which must be answered is whether a company is capable of being 

sold.  Despite making bold assertions that a company cannot be sold, the 

respondent failed to provide any legislation or common law rule which states that 

a company cannot be sold. I could not find any provision in the Act which 

expressly states that a company cannot be sold.  I considered the provisions of 

section 197(1) of the Labour Relations Act, 1995 (Act No. 66 of 1995) (“the LRA”) 

which applies in relation to the sale and transfer of business from one employer 

to another employer.  The relevant provisions of section 197(1) read as follows: 

“(1) In this section and in section 197A- 

(a) ‘business’ includes the whole or a part of any business, 

trade, undertaking or service; and 

(b) ‘transfer’ means the transfer of a business by one 

employer (‘the old employer’) to another employer (‘the 

new employer’) as a going concern.” [Own emphasis 

added.] 
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[30] The test for determining a ‘going concern’ is a comparison of the business before 

and after the transfer and establishing whether it remains sufficiently the same. 

For section 197 to be applicable, three elements must be present, namely: 

30.1 The business is transferred from one employer to another employer; 

30.2 The transfer includes the whole or a part of a business; and 

30.3 The business is transferred as a going concern. 

[31] It is my view therefore that a company can be the subject matter of a sale 

agreement.  It is clear that the parties were at the stage of concluding the Sale 

Agreement ad idem about the subject matter of their sale. They were in full 

agreement as to the merx of the Sale Agreement and same had been fully 

described therein. There is absolutely no evidence to substantiate the 

respondent’s argument that the subject matter of the Sale Agreement concluded 

by them was very cryptic and vague. 

[32] It follows therefore that, if one has regard to what the parties agreed upon in their 

Sale Agreement, the company and by inference the company, including all its 

assets, shares, liabilities, etcetera was sold by the respondent to the applicant.  It 

was sold by the respondent to the applicant for a specific amount of money.  The 

argument that the Sale Agreement should have stated that the subject matter of 

the sale should have been a specific number of shares in the company does not 

have any legal basis.  In terms of the Sale Agreement a whole company was sold 

and such sale is valid in terms of the law of contract. It is clear from what 

transpired after 13 November 2020 that even the respondent accepted such sale 
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to be valid and that is the main reason why she resigned as a director of the 

company. 

[33] According to the papers placed before me, it is common cause that the 

respondent did resign as a director of the company on 13 November 2020.  The 

applicant was appointed as director and he alone was left in charge of the 

company with effect from 13 November 2020. The applicant’s appointment as 

director and the resignation of the respondent as director were, in line with the 

provisions of section 70(6) of the Act, recorded by the CIPC on 16 November 

2020. 

[34] Events which occurred after the 13th day of November 2020 are indicative of the 

parties’ understanding of their respective obligations in terms of the Sale 

Agreement.  The respondent clearly had no interest in the company and its affairs 

since the 13th day of November 2020.  The effect of the sale of the company, by 

its very nature, is the divesting of the respondent of the powers, rights and legal 

entitlements (both as director and shareholder) that she previously had in relation 

to the company prior to the conclusion of the Sale Agreement. 

[35] The respondent could not have legally convened a shareholder’s meeting of the 

company.  The respondent was neither a shareholder nor a director of the 

company at that stage.  In addition, she had got no interest at that stage in the 

company and its affairs.  The respondent had sold the company and she had 

resigned as a director of the company on 13 November 2020.  Furthermore, she 

could not have taken a decision at such shareholder’s meeting to have the 
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applicant removed as a director of the company. The respondent was no longer 

a shareholder of the company after having sold the company to the applicant.  If 

the respondent was aggrieved by some provisions of the Sale Agreement, she 

should the respondent so wished to challenge the validity of the Sale Agreement, 

she should have followed due process of the law. 

[36] During oral arguments, the respondent, through her legal representative, 

conceded that if she was aggrieved, she should have approached the court to 

have the Sale Agreement set aside.  The respondent failed to observe the rule of 

law and she literally took the law into her own hands.  Such conduct is illegal, not 

in line with the dictates of the rule of law and the respondent should have known 

better.  Such conduct could not be accepted in South Africa which is a country 

that is based on democratic principles, supremacy of the constitution and 

observance of the rule of law. 

[37] The respondent was since the conclusion of the Sale Agreement no longer a 

shareholder, nor a director, nor an employee in the company. She became a 

complete stranger, because all the risk, profit and loss, etcetera, was removed 

from her.  The whole company, including everything belonging to it, became 

vested in the applicant on the delivery date of the company.  Delivery of the 

company was effected when the purchase price was paid and the documents to 

effect changes at the CIPC were completed and lodged.  The respondent’s 

insistence that the shares should have been described in the Sale Agreement is 

inconsequential.  Similarly, the insistence that the shares should have been 

delivered to the applicant to seal the sale deal is inconsequential. 
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[38] It is clear from what I have already outlined in paragraph 20 above that there are 

two essential elements of a contract of sale.  These essential elements are the 

following: 

38.1 the thing sold by the seller; and 

38.2 the price to be paid by the buyer. 

[39] Once these essential elements exist, there is a sale agreement. Neither delivery 

nor payment is necessary to the creation of the contract, for they both fall within 

the category of performance of obligations flowing from the Sale Agreement.  

Given the fact that neither delivery nor payment is necessary for the creation of 

the Sale Agreement, it can be said that it is the agreement to sell alone that 

constitutes the Sale Agreement. Legal rights and duties flow immediately upon 

conclusion of the Sale Agreement and not from date and time of delivery or at 

another juncture. 

[40] As stated in Nimmo v Klinkenberg Estates Co Ltd the word ‘sale’ is used with 

various meanings.  In my view and using it within the context of the Sale 

Agreement concluded by the parties, it means the time when the applicant and 

the respondent arrived at an agreement to sell and purchase the company.  The 

question whether the purchase price has been paid or whether there has been 

delivery of the article sold or whether there had been transfer of shares of the 

respondent to the applicant or the company is inconsequential. 

[41] The basis that the applicant says that the respondent did not have any locus 

standi in judicio to arrange or call for a shareholder’s meeting is very clear.  The 
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respondent was, with effect from 13 November 2020, a total stranger in as far as 

the company is concerned. She did not have any say whatsoever in the matters 

of the company, or anything relating to the company.  It follows therefore that the 

respondent’s whole conduct of calling a purported shareholders meeting to 

remove the applicant as a director is with all due respect illegal and based on 

dishonest grounds. On the basis that the respondent unlawfully removed the 

applicant as a director of the company, the applicant is therefore entitled to the 

relief claimed. 

[42] The whole thing is this, for nearly five months the respondent left everything in 

relation to the company, and then all of a sudden she decided to engage in this 

“unlawful” means of getting rid of the applicant from the company.  All of a sudden 

the respondent came up with this argument that the Sale Agreement was void ab 

initio.  Despite making such contention in relation to the validity of the Sale 

Agreement, the respondent never ever before informed the applicant regarding 

such a challenge.  The respondent kept the purchase price of R2 650 000.00 

(Two Million Six Hundred and Fifty Thousand Rand) to herself.  After she 

succeeded in her illegal conduct, the respondent now has got the company as 

well and the applicant has got nothing.  The applicant has lost both the purchase 

price and ownership of the company he bought from the respondent. 

[43] The conduct of the respondent is completely unlawful, illegal on both factual and 

legal grounds.  If the respondent says that the contract is null and void ab initio, 

then she should have initiated proceedings in a court to get a declaratory order 

in that regard.  It is totally unacceptable for the respondent to take the law into 
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her own hands.  The respondent cannot expect to keep the full purchase price 

while at the same time she claims that the Sale Agreement in terms of which such 

purchase price was paid to her is illegal.  At least she should have paid back the 

purchase price or have it deposited in a trust account of her legal representative 

pending the finalization of her challenge. 

[44] It is common cause that the respondent had resigned as director of the company 

with effect from 13 November 2020 and the applicant was appointed as director 

of the company effective from the aforementioned date. The applicant bought the 

company from the respondent on 13 November 2020 and all the risks and 

benefits in relation to the company passed over to the applicant with effect from 

the aforementioned date. In terms of the law, the respondent ceased to be a 

director and shareholder of the company with effect from 13 November 2020. 

 

FINDINGS 

[45] In terms of section 195(1) of the Act, the Companies Tribunal or a member of the 

Companies Tribunal acting alone in accordance with the Act, may adjudicate in 

relation to any application that may be made to it in terms of the Act.  The 

Companies Tribunal or any such member may make any order provided for in 

this Act in respect of such an application.  In terms of section 195(7) of the Act, a 

decision by the Companies Tribunal with respect to a decision of, or a notice or 

order issued by, the second respondent is binding on the second respondent, 

subject to any review by, or appeal to, a court. 
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[46] I have gone through the papers and I am convinced that I should make an order 

directing the second respondent to remove the first respondent as director of the 

company and reinstating the applicant as director of the company.  Even though 

the application was not served on the second respondent, it is in the interest of 

justice and fairness that this application should be finalized as quickly as possible.  

I therefore direct the Registrar of the Companies Tribunal to deliver the 

application together with my decision on the second respondent. 

 

COSTS 

[47] The applicant is seeking an order for costs on the scale as between an attorney 

and client.  The applicant does acknowledge the fact that awarding costs is a 

discretion of the court which must be exercised judicially while considering all the 

relevant facts.  In this regard, the applicant made reference to the case of Ward 

v Sulzer 1973 (3) SA 701 AD at pages 706 G – 707 D and the cited part reads as 

follows: 

“In awarding costs the Court has a discretion, to be exercised judicially upon 

a consideration of all the facts; and, as between the parties, in essence it is 

a matter of fairness to both sides.”  

[48] It is now settled principle of our law regarding legal costs that in special cases the 

court may come to the conclusion that the successful party should not be out of 
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pocket as a result of the litigation and may then award attorney and client costs.7  

An attorney and client costs order may be issued where the other party has been 

guilty of dishonesty, fraud or that his motives and conduct may have been 

vexatious, reckless, malicious or frivolous, or that he has been guilty of some form 

of misconduct in connection with the matter investigated or in the conduct of the 

case.  Attorney and client costs orders are, by their nature, punitive and the 

question to be answered is whether the Companies Tribunal has the necessary 

powers to make a punitive costs order. 

[49] The Companies Tribunal is a creature of statute and as such it derives all its 

powers from the Act and Regulations.  Regulation 156 of the Companies 

Regulations, 2011 (“the Regulations”) makes provision for costs and taxation.  

The relevant parts of regulation 156(1) and (2) read as follows: 

“(1) Upon making an order, the Tribunal may make an order for 

costs. 

(2) If the Tribunal has made an award of costs, the following 

provisions apply: 

(a) The fees of one representative may be allowed between 

party and party, unless the Tribunal authorises the fees 

of additional representatives. . . .” [Own emphasis added.] 

 
7 See Nel v Waterberg Landbouwers Ko-operatiewe Vereniging 1946 AD 597. 
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[50] It is clear from the provisions of regulation 156 cited above that the Companies 

Tribunal can only make an order for costs on the scale between party and party.  

It is my finding that the Companies Tribunal lacks the power to make punitive 

costs order.  The applicant is the successful party in these proceedings and as a 

successful party, the applicant will only be entitled to costs on the scale between 

party and party in terms of regulation 156(2)(a) of the Regulations. 

 

ORDER 

[51] I therefore make the following order: 

51.1 The application for relief is hereby granted. 

51.2 The Companies and Intellectual Property Commission is hereby ordered 

to remove the first respondent, Bhekiwe Amanda Nxumalo, with Identity 

Number: 880210 0549 08 9, as director of Malomini Strategists (Pty) 

Limited, with registration number: 2013 / 182330 / 07 within a period of 

10 (TEN) days from date of receipt of this order. 

51.3 The Companies and Intellectual Property Commission is hereby ordered 

to register Klaas Tala Mahlomanyane, with Identity Number: 850402 

5988 08 3, as director of Malomini Strategists (Pty) Limited, with 

registration number: 2013 / 182330 / 07 within a period of 10 (TEN) days 

from date of receipt of this order. 
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51.4 The Registrar of the Companies Tribunal is hereby directed to deliver 

copies of all the papers filed with it and a copy of this decision to the 

Commissioner of Companies and Intellectual Property Commission 

within 5 (FIVE) days from date of handing down of this order. 

51.5 The first respondent is ordered to pay the costs of the applicant which 

costs shall be on a scale as between party and party. 

 

 

_____________________________ 

LINDELANI DANIEL SIKHITHA 

Member of the Companies Tribunal 

28 September 2021 

 

Appearances: 

For the Applicant: Mr. M. M. Snyman instructed by WS Nkosi Attorneys Incorporated. 

 

For the Respondent: Mr. Lelethu Mbaingi instructed by L. Mbangi Attorneys.   


