
 

 

IN THE COMPANIES TRIBUNAL OF THE REPUBLIC OF SOUTH AFRICA 

“The Tribunal”  

      Case Number: CT00698ADJ2021 

In the matter between: 

SAFIKA HOLDINGS (PTY) LTD     Applicant  

AND 

SEFIKA HOLDING  (PTY) LTD    First Respondent 

(Registration Number: 2019/366180/07) 

COMMISSIONER OF THE COMPANIES    Second Respond 

AND INTELLECTUAL PROPERTY COMMISSION 

_____________________________________________________________ 

   DECISION 

_____________________________________________________________ 

    

INTRODUCTION: 

[1]  The Applicant is Safika Holdings (Pty) Ltd, a company 

incorporated in terms of the company laws of the 

Republic of South Afr ica, with its  principal place of 

business s ituated at Safika House, F irst F loor, 89 Central 

Street, Houghton, Gauteng, 2198.  
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[2]  The First Respondent is Sefika Holding (Pty) Ltd , a 

company registered in terms of the company laws of 

the Republic of South Afr ica1,  with its registered 

address at 109 Schubart Street, Melodie, 

Haterbeespoort, North West, 0216 2.   

[3] The Second Respondent is the Commissioner of the 

Companies and Intel lectual Property Commission  

(CIPC), appointed in terms of Section 189 of the 

Companies Act ("the Act") ,  cited in his capacity as the 

person responsible for the function of the C IPC, 

established in terms of Section 185 of the Act.   

[4]  This is  an application in terms of section 160 of the 

Companies Act 71 of 2008 ("the Act"),  for a 

determination that the company name Sefika Holding 

(Pty) Ltd offends against the provis ions of section 11 of 

the Act. The applicant prays for rel ief by the Tr ibunal , 

as confirmed by the appl icant's legal representatives 

in the fi led notice of motion in  form CTR1453:  

 ( i)  ordering the f i rst respondent to change its name 

 to one which does not incorporate the mark 

 SAFIKA or any mark which is confusingly and/or 

 deceptively s imilar to the applicant's SAFIKA 

 trade mark;  

 ( i i)  ordering the f i rst respondent to pay the 

 appl icant's costs of these proceedings;  

 ( i i i )  in the event that the fi rst  respondent fai ls  to 

 comply with the order set out in ( i) above within 

 
1 Disclosure Certificate-Annexure SR2 
2 Annex S2 
3 Represented herein by Somayya Khan of Adams & Adams 
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 three (3) months, that the second respondent is 

 directed, in terms of section 160(3)(b)(i i)  read 

 with section 14(2)(b)(i) of the Act, to record the 

 f i rst respondent's registration number fol lowed by 

 'Pty Ltd',  as the fi rst respondent' s interim 

 company name on the companies register; and  

 ( iv) grant the applicant further and/or aternative 

 rel ief.   

[5]  The applicant applies for a default order in terms of 

section 160 of the Act, for the fol lowing reasons:  

 ( i)  The applicant lodged an application in terms of 

 section 160 of the Act for a determination that 

 the company name Sefika Holding (Pty) Ltd 

 offends against the provis ions of section 11 of the 

 Act, on 19 May 2021. A stamped copy of the 

 CTR142 form was received from the Companies  

 Tr ibunal on 20 May 2021. The appl ication was 

 served on the fi rst respondent on 26 May 2021 . In 

 terms of Regulat ion 143, the fi rst respondent had 

 unti l  24 June to serve and fi le its  answer to the 

 appl icant's appl ication. The deadline having 

 passed and no answer having been served on the 

 appl icant, accordingly the appl icant applies, in 

 terms of regulation 153(1) , for the order as 

 outl ined above.  

Submissions by Applicant 

[6]   The Applicant, represented in the appl ication for rel ief  

by Ms Goodness Abigail  Nokuthula Lephoko, who is the 

Chief F inancial  Off icer of the applicant , duly 
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authorised 4,  deposed to an affidavit ,  as required by 

Regulation 142 5.   Ms Lephoko submitted that the 

appl icant is the proprietor in South Afr ica of various 

classes of t rade mark regist ration bearing the SAFIKA 

logo, al l  which are val id and in force 6.  The applicant's 

business under the name and trade mark SAFIKA 

commenced in 1995 in relat ion to information 

technology, the supply of computer software, 

personnel recruitmnt, telecommunications and, with 

interests in banking and financial  services, resources 

and private equity. The applicant has been one of the 

preferred Black Economic Empowerment partners of a 

number of prominent South Afr ican companies 

including Liberty Holdings L imited, Grindrod and Stel lar 

Capital Partners, amongst others. In 2004, the 

Standard Bank Group, one of South Afr ica's largest 

banking insitutions , became a shareholder of the 

appl icant. The success of the applcant's business 

ventures led to its exponentia l  growth and the 

expansion of its footprint  to the Austral ian market. As 

the interests  of the business expanded and became 

more varied, companies under the name SAFIKA, 

which were to form part of Safika Group of companies, 

were registered over the years to further the 

appl icant's business accross different industr ies 

through trade and investments. The applicant owns 

the r ights in the name and trade mark SAFIKA and al l  

 
4 Annex S1 
5 (1) A person may apply to the Tribunal for an order in respect of any matter contemplated by the Act, 

or these Regulations, by completing and filing with the Tribunal’s recording officer- 

(a) an application in Form CTR 142; and 

(b) a supporting affidavit setting out the facts on which the application is based. 

(2) The applicant must serve a copy of the application and affidavit on each respondent named in the 

application, within 5 business days after filing it. 
6 Annex S3-extracts from the trade mark registrations 
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companies in the Safika Group, and various associated 

companies  that use the name and trade mark SAFIKA 

in relation to trading activit ies, services or goods, have 

done so and continue to do so with the authority and 

under the control of the applicant under that mark. 

The mark SAFIKA identif ies services provided by or wih 

the authority of the applicant in the normal course of 

trade. Today the applicant's business in terests under 

the SAFIKA brand extends to many industr ies and 

sectors7.  

[7]  On the issue of good cause, the applicant, through Ms 

Lephoko, has submitted that when she fi rst became 

aware of the existence of the fi rst respondent, she 

advised the company's  attorneys to get into contact 

with the fi rst respondent, this was during the latter part 

of the year 2020. Various unsuccessful attempts were 

made to get into contact with one of the d irectors of 

the fi rst respondent 8 reflected in the company's CIPC 

disclosure cert if icate. The applicant sent an email ,  to 

which the fi rst respondent responded to explain the 

origins of its surname "Sefika" and the value attached 

to his clan 9.  Various email  exchanges10 ensued 

between the applicant and the fi rst respondent, 

whereafter the fi rst respondent requested that he be 

reimbursed for the costs of registration of the 

company, being R1500, before he could consider 

deregister ing the company. While some attempts were 

 
7 Annex S4 showing the various sectors within which the applicant operates 
8 Mr Johannes Malinge Bantubonke Sefika, one of the three (3) directors of the first respondent 
9 Extract of response from the first respondent; "this serves to acknowledge the concern you raised 

against my company name. I am indigenous SEFKA offspring. I mean my surname says it all. I 

expected that the matter raised on your concern was referred to the registrar CIPC before threatnening 

me with trade mark" 
10 Annex S13,S14,S15,S16,S17,S18,S19,S20,S21,S22,S23,S24,S25,S26,S27,S28,S29,S30,S31,S32,S34 
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made by the fi rst respondent to deregister the 

company, as agreed with the applicant, it  seems that 

he experienced some hurdles with the South Afr ican 

Revenue Service (SARS)as he had to obtain a tax 

clearence. The fi rst respondent advised the applicant's 

legal representat ives that he had not opened a bank 

account as he had not secured any business contract. 

On the 08th and 09th of January 2021, Mr Sefika 

provided copies of his correspondence with the 

second respondent (CIPC) regarding the fi rst  

respondent's request for its deregistration 11.  The 

appl icant did not hear further from Mr Sef ika, and  the 

company status remained " in business" 12 when the 

appl icant checked the records of the second 

respondent on 24 MArch 2021. A f inal reminder by the 

appl icant's attorneys was sent to the fi rst respondent 

on the same date. The appl icant consequently 

instructed its attorneys to f i le the appl ication for rel ief 

with the Tr ibunal.  

 [8]  The Applicant submitted further that the SAFIKA name 

and trade mark is well  known in South Afr ica and a 

trusted name and trade mark, which has over the past 

25 years, through business and social responsibi l i ty 

init iat ives, become a household name. The applicant 

has expended substantial amounts of money in 

promoting its company and building its brand, and 

would suffer great prejudice with the di lut ion of its 

brand if unrelated third part ies are al lowed with 

impugnity to use and register company names which 

 
11 Annex S33 
12 Annex S2- CIPC Disclosure Certificate dated 24 March 2021 



 7 

are the same or s imilar to the Applicant's t rade marks 

and company name, when they are not associated or 

l inked to the applicant. the appl icant further argued 

that the mark "S"  "E" "F" " I "  "K" "A" inco rporated in the 

name of the fi rst  respondent is v isual ly and 

phonetical ly almost identical to the applicant's SAFIKA 

trade mark, and that f ive of the s ix letters "S" "F" " I "  "K" 

"A" are identical in both part ies'  marks and are in 

identical posit ions. The only difference is the letter "E" 

that is incorporated in the fi rst respondent's name and 

"A" in the applicant's  SAFIKA trade mark. Thi s does not 

serve to dist inguish the mark SEFIKA incorporated in 

the name of the fi rst respondent from the applicant's 

trade mark and its various SAFIKA companies. The 

appl icant further argued that the reference to 

"HOLDING" in the fi rst respondent's  name i s broad and 

overlaps directly with the applicant, having regard to 

its various business interests and further that it  is  s imilar 

with "HOLDINGS" incorporated in the name of the 

appl icant, SAFIKA HOLDINGS PROPRIETARY LIMITED. The 

incorporation of the word "HOLDING" in the name of 

the fi rst respondent therefore faci l i tates confusion and 

deception with the appl icant.  

Application of the Law  

[9]   This is  an application in terms of S.160 read with 

S.11(a)(i),  section11(2)(a)(i i i)  and section (2)(b)(i)  of 

the Act. The applicant seeks rel ief in terms of Section 

160(3)(b)(i i)  of the Act. S.160(1) provides:  

“ A person to whom a notice is del ivered in terms of 

this Act with respect to an application for reservat ion 
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of a name, registration of a defensive name, 

appl ication to transfer the reservation of a name or 

the regist ration of a defensive name, or the 

registration of a company’s name, or any other person 

with an interest in the name of a company, may apply 

to the COMPANIES TRIBUNAL in the prescribed manner 

and form for a determination whether the name, or 

the reservation, registration or use of the name, or the 

transfer of any such reservation or registration of a 

name, satis f ies the requirements of this Act (s11).”  

[10]   Section 160 (2)(b) which is relevant to this  case, 

provides that an applicat ion in terms of subsection 1 

above, may be made on good cause shown at any 

t ime after the date of reservation or registration of the 

name that is the subject of the application, in any 

other case.  

[11]   Section 160(3) provides for the powers of the Tr ibunal 

where subsections (1) and (2) have been sat isf ied. It 

provides as fol lows:  

“After considering an appl ication made in terms of 

subsection (1), and any submissions by the applicant 

and any other person with an interest in the name or 

proposed name that is the subject of the application, 

the COMPANIES TRIBUNAL-  

(a)  Must make a determination whether that name, 

or the reservation, registration or use of the 

name, or the transfer of the reservation or 

registration of the name, satis f ies the 

requirements of this Act (s.11); and 
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(b)  May make an administrat ive order directing- 

( i)  The Commission to- 

(cc) cancel the reservation of a 

name, or the registration of a 

defensive name.  

( i i)  a company to choose a new name, 

and fi le a notice of amendment  to its 

Memorandum of Incorporation, within a 

period and on any condit ions that the 

tr ibunal considers just,  equitable and 

expedient in the circumstances, including 

a condit ion exempting the company from 

the requirement to pay the prescribed 

fee for f i l ing the notice of amendment 

contemplated in this paragraph.”  

[12]   The Tr ibunal is therefore tasked with considering this 

appl ication and satisfying itself that it  complies with 

the requirements of s.  11 (2) which provides:  

 The name of a company must - 

(a)  not be the same as 

 ( i)  the name of another company  

 ( i i i )  a registered trade mark belonging to a person  

  other than the company,or a mark in respect of 

  which an appl ication has been fi led in the  

  republ ic for regist ration as a trade mark or a well -

  known trade mark as contemplated in section 35 

  of the Trade Marks Act, 1993 (Act 194 of 1993),  
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  unless the registered owner of that mark has  

  consented in writ ing to the use of the mark as the 

  name of the company.  

(b)  not be confusingly s imilar to a name, trade mark, 

word or expression contemplated in paragraph 

(a) unless-  

( i)  In the case of names referred to in 

paragraph (a)(i),  each company bearing 

any such similar name is a member of the 

same group of companies  

( i i)  ….  

( i i i )  In the case of a name similar to  a trade 

mark or mark, referred to in paragraph 

(a)(i i i) ,  the company is the registered 

owner of the business name, t rade mark, 

or mark,  or is  authorized by the registered 

owner to use it .  

(c)  Not falsely imply or suggest, or be such as would 

reasonably mislead a person to believe 

incorrectly, that the company- 

( i)  I s  part of, or associated with, any other person 

or entity.  

Evaluation 

[13]  The Applicant has shown, through various email 

 exchanges between itself and the fi rst responden t, in 

 an attempt to sett le the issue of  the name disputes 

 between the two parties. The communications reveal 
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 that while the fi rst applicant registered the company 

 name using his surname, SEFIKA, and the historical 

 value he places on his clan (he says he is an 

 indigenous "Sefka" offpsirng), he was amenable to 

 deregister the company as he had not traded, subject 

 to the applicant reimbursing him for the costs of 

 registration of the company. The communications also 

 reveal that the fi rst  respondent made attempts to 

 deregsieter the company with the second respondent, 

 but it  is  not clear why he abandoned the matter along 

 the way. The applicant made attempts to sett le the 

 matter during the latter part  of the year 2020 (the 

 company having been regsistered on 26 July 2019),  

 with the  f i rst  respondent prior to f i l ing he 

 appl ication with the  Tr ibunal.  I  am satisf ied that the 

 appl icant has  shown good cause why it has f inal ly 

 appl ied to the  Tr ibunal for rel ief after many attempts 

 to sett le the issue of the name dispute directly with 

 the  f i rst  respondent when it f i rst  became aware of its 

 existence. I  am satisf ied further that the matter is 

 legit imatley before the Tr ibunal and that there is 

 merit in the Tr ibunal deciding on this application. There 

 is,  undoubtely a resounding similari ty both visual ly and 

 phonetical ly between the name SEFIKA and the SAFIKA 

 name and trade mark.  The only two letters that differ 

 between  the two names, "A" and  "E",  do not help to 

 clearly dist inguish the two names,  as even if 

 pronounced, both names a lmost sound 

 indist inguishable. It  is  an expected outcome that  a 

 Google search of the fi r st respondent's name would 

 bring up the appl icant's  businesses under the SAFIKA 
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 group of companies , as al luded to by the applicant . 

 There is  a real  l ikel ihood that the fi rst respondent's 

 name wil l  lead to confusion in the market place 

 and as such, the existence of the fi rst respondent on 

 the companies  register poses a real threat to the 

 various businesses  of the applicant, and may 

 s ignif icant ly impact on the financial and reputational 

 performance of the  appl icant, in which it  has invested 

 f inancial and other resources to its  growth and 

 expansion.  I  accept the submissions of the 

 appl icant that even the ommission of the "S" in 

 HOLDING does not serve to dist inguish the f i rst 

 respondent's name from that of the applicant's  name  

 and trade mark. Both company names are confusingly 

 s imilar and the probabil i ty of deception to the market 

 is  undesirble, considering the implicat ions as 

 mentioned above. This was confirmed by the court in 

 the decis ion of Bata  Ltd  v Face Fashions CC 2001 (1) 

 SA 844 (SCA) ,  where the court stated with regard to 

 the requirement for "confusingly" s imilar, that the test, 

 as in  the case of passing-off,  should be:.. . "a 

 reasonable l ikel ihood that ordinary members of the 

 public, or a substantial section thereof, may be 

 confused or deceived into believeing that the  goods 

 or merchandise of the former are the goods or 

 merchandise of the latter or are connected therewith . 

 Whether there is such a reasonbale l ikel ihood of 

 confusion or deception is a question of fact to be 

 determined in l ight of the part icular circumstances of 

 the case".  In this case, the circumstances are that 

 there is a reasonable l iekl ihood of confusion or 
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 deception that consumers of the range of 

 products and services offered by the applicant,  

 accross various industr ies may mistakenly beli eve that 

 the f i rst respondent is the applicant or is  associated 

 with  the applicant's businesses.  

FINDINGS 

[14] The name SEFIKA HOLDING is confusingly s imilar to the 

SAFIKA name and trade mark, and is l ikely to mislead 

or decieve the public into thinking that SEFIKA 

HOLDING is part of or associated with the well -known 

SAFIKA trade mark and group of companies .  

[15]  The respondent’s name consequently does not satisfy 

the requirements of section 11(2)(b) and (c) of the 

Act. 

 

ORDER: 

I t  is  therefore ordered that:  

•  the First Respondent is directed to choose a new name 

which does not consist of, or incorporate the  SAFIKA 

name and trade mark, or any other mark which is 

confusingly and/or deceptively s imilar to the Applicant’s 

SAFIKA trade mark.   

•  the f i rst respondent f i le with the second respondent, a 

notice of amendment of its Memorandum of 

Incorporation, within 60 days from date of this order.  

•  I f  the f i rst respondent fai ls to comply with this order  as 

outl ined above, the second respondent is ordered to 
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substitute the f i rst  respondent's registration number in the 

place of "Sefika Holding" . 

•  There is no order with regards to costs.  

 

________________ 

B. Zulu 

05 August 2021 


