
 

 

IN THE COMPANIES TRIBUNAL OF THE REPUBLIC OF SOUTH AFRICA 

“The Tribunal”  

      Case Number: CT00695ADJ2021 

In the matter between: 

Woodlands Dairy (Pty) Ltd    Applicant  

AND 

Woodlands Dairy Farms  (PTY) LTD   First Respondent 

(Registration Number: 2019/161284/07) 

COMMISSIONER OF THE COMPANIES    Second Respond 

AND INTELLECTUAL PROPERTY COMMISSION 

_____________________________________________________________ 

   DECISION 

_____________________________________________________________ 

    

INTRODUCTION: 

[1]  The Appl icant is Woodlands Dairy (Pty) Ltd, a company 

incorporated and registered in terms of the company 

laws of the Republic of South Afr ica, with registrat ion 

number 1988/002068/07, and having its registered 

business at 13 Boog Street, Humansdorp, Eastern Cape, 

6300.  
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[2]  The First Respondent is Woodlands Dairy Farms (Pty)Ltd, 

a company incorporated and registered in terms of 

the company laws of the Republic of South Afr ica, with 

registration number 2018/393217/07, with its  registered 

address being 56 Hanwood Road, New Germany, 

Pinetown, KwaZulu Natal,  36101.    

[3] The Second Respondent is the Commissioner of the 

Companies and Intel lectual Property Commission 

(CIPC), appointed in terms of Section 189 of the 

Companies Act ("the Act") ,  cited in his capacity as the 

person responsible for the function of the C IPC, 

established in terms of Section 185 of the Act.   

[4]  This is  an application in terms of which the Appl icant 

opposes the registration of the name Woodlands Dairy 

Farms (Pty) Ltd, in terms of sections 11 and 160, read 

with Regulat ion 142(a) and (b) of the Act. The 

Applicant seeks a determination by the Tr ibunal in 

respect of the registration of the name Woodlands 

Dairy Farms (Pty) Ltd, and that an order in terms of 

section 160(3) of the Act be made, directing that the 

First Respondent  chooses a new name within a 

st ipulated period, which is not the same as or 

confusingly s imilar to that of the Applicant and its 

registered trade marks, fai l ing which, that an order 

directing the Second Respondent to change the name 

of the First respondent  to its registration number.  

 

 

 
1 Annexure DM1 
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Submissions by Applicant 

[5]   The Applicant,  represented herein by Alexander 

Rowland Gutshe in his capacity as Chairman and Chief 

Executive Officer, duly authorised 2,  deposed to a 

founding affidavit  in the Application for Rel ief ,  as 

required by Regulation 142 3.   The appl icant submitted 

that it  has an interest in the name of the fi rst  

respondent within the meaning of  section160(1) of the 

Act, given its r ights in the WOODLANDS DAIRY name 

and trade mark. The appl icant, which has more than  

1400 employees in its employ, is the proprietor in South 

Afr ica, of various classes of trade mark registrations 

and appl ications bearing the WOODLANDS DAIRY logo. 

The appl icant's history dates back to 1995, having fi rst 

used the name of the Gutsche family's dairy farm in 

the early 1980s, when it began  operating a packaging 

plant for the milk produced on Woodlands Farm s. 

Although it had been trading under the name  for 

many years, the applicant off icial ly adopted its 

current name for the company on 11 November 200 84. 

The applicant is  often reported and profi led in the 

media5 and has made continuous and substantive use 

of the WOODLANDS DAIRY trade mark in the course of 

trade as the name of its company and dairy farm a nd 

as its house branding in relation to the dairy products 

and other foods that it  manufatures and/or processes 

 
2 Exhibit DM2 
3 (1) A person may apply to the Tribunal for an order in respect of any matter contemplated by the Act, 

or these Regulations, by completing and filing with the Tribunal’s recording officer- 

(a) an application in Form CTR 142; and 

(b) a supporting affidavit setting out the facts on which the application is based. 

(2) The applicant must serve a copy of the application and affidavit on each respondent named in the 

application, within 5 business days after filing it. 
4 Exhibit 4 
5 Exhibit 5,6 
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and distr ibutes. The applicant submits that it  is  now 

one of the largest manufacturers of UHT milk in South 

Afr ica, marketed under the product b rand FIRST 

CHOICE. This product range includes various cheeses, 

butter, extended shelf l i fe (ESL) fresh milk, UHT milk 

( long l i fe shelf  milk that is steri l ised at ult rahigh 

temperatures), dairy desserts,  dessert toppings, ice 

creams, ol ive oi l ,  balsamic vinegar, f lavoured dips, 

recovery drinks and energy booster drinks. In addit ion, 

the applicant also processes, produces and packages 

high quality house brand dairy products for leading 

retai lers such as Spar and Woolworths.  

 [6]   The Applicant argues that the fi rst respondent's name 

is virtual ly identical to and wholly incorporates the 

appl icant's company name and its well -known 

WOODLANDS DAIRY trade mark, in which the appl icant 

has a major and direct commercial interest and in 

which it has acquired goodwil l  and consequent r ights 

at common law. The appl icant further avers that the 

addit ion of the descriptive word "Farms" in the f i rst  

respondent's company name does not dist inguish the 

company from the appl icant, and that in fact, it  only 

serves to excacerbate the l ikel ihood of confusion or 

deception ar is ing, given that the applicant has 

operated a dairy farm under the name since 1980's. 

These submissions have been supported by the 

appl icant's legal representat ives in the notice of 
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motion6,  represented by Debra Louise Marriott who has 

been duly authorised by virtue power of attorney 7.  

[7]  On the issue of good cause, the applicant advised 

that it  f i rst learned of the fi rst respondent in September 

2020 when its attroneys,  Adams and Adams, reported 

the incorporation of the fi rst respondent to the 

appl icant through its trawling of CIPC record s. On 20 

October 2020, on the instructions of the applicant,  

Adams and Adams addressed correspondence to the 

fi rst respondent to change its  name to one not 

incorporating or one that may not be regarded as 

being confusingly s imilar to the applicants WODLANDS 

DAIRY name and trade mark 8.  Further, on 08 December 

2020, a fol low up electronic Short Message Service 

("SMS") was sent to the fi rst respondent to change its 

name9.  When no response was forthcoming, the 

appl icant's legal representatives instructed the Sherif f 

of Pinetown to serve a letter on the fi rst respondent 's 

registered address 10.  The Sheriff was not able to serve 

the letter as the recorded reg istered address was 

found to be incorrect. After conducting further 

searches, the applicant's legal representatives were 

able to telephonically connect with the fi rst  

respondent on 23 February  2021, wherein the fi rst  

respondent confirmed that he owns a company called 

Anchor Art ist ic Movement, which deals with media, 

and is not a farming business. The fi rst respondent, Mr 

Hadebe also advised that hi s identity document was 

 
6 CTR 145-signed by Debra Louise Marriott 
7 Exhibit DM2 
8 Exhibit 13-email sent to first repsondent's email address obtained from CIPC 
9 Exhibit 15-text sent to first respondent's cellphone number obtained from CIPC 
10 Exhibit 16-Sheriff's return of non-service 
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stolen and that different accounts had been op ened 

using his stolen ident ity document. Mr Hadebe 

reported the stolen ident ity document and fraud to 

the SAPS, wherein he was issued with a case number 

(K226/4/2018)11.  I t appears that the fi rst respondent 

was registered as a company using the stolen identity  

document of Mr Hadebe, without his knowledge.  

[8]  The applicant's legal representat ives have fi led an 

affidavit,  as mentioned above, and in addit ion to the 

appl icant's representative's submissions, they have 

asserted that the fi rst  respondent's name does not 

comply with the requirements of section 11(2(a),(b) 

and (c) of the Act, in that it  is v irtual ly identical to the 

name of the applicant, as well  as appl icant's wel l 

known trade mark in which it has commmon law rights , 

falsely creates the impression that it  is  the applicant, 

or is  connected to it .  In addit ion, Ms Marriott  asserts 

that members of the public that encounter the fi rst 

respondent wil l  undoubtedly assume, as a direct result 

of s imilarity of its name that wholly incorporates the 

appl icant's WOODLANDS DAIRY trade mark, that the 

fi rst respondent is the applicant, o r that it  is  another 

company in the same group of companies as the 

appl icant, and further that deceived and confused 

consumers wil l  assume that any products from, or 

services offered by the fi rst respondent wil l  be of the 

same widly respected high quality as those provided 

by the applicant,  whose reputation and goodwil l  in its 

WOODLANDS DAIRY trade mark wil l  be di luted and 

possibly even harmed.  

 
11 Exhibit -DM7 



 7 

 

Application of the Law  

[9]   This is  an application in terms of S.160 read with 

S.11(a)(i),  section11(2)(a)(i i i)  and section (2)(b)(i)  of 

the Act. The applicant seeks rel ief in terms of Section 

160(3)(b)(i i)  of the Act. S.160(1) provides:  

“ A person to whom a notice is del ivered in terms of 

this Act with respect to an application for reservat ion 

of a name, registrat ion of a defensive name, 

appl ication to transfer the reservation of a name or 

the regist ration of a defensive name, or the 

registration of a company’s name, or any other person 

with an interest in the name of a company, may apply 

to the COMPANIES TRIBUNAL in the prescribed manner 

and form for a determination whether the name, or 

the reservation, registration or use of the name, or the 

transfer of any such reservation or registration of a 

name, satis f ies the requirements of this Act (s11).”  

[10]   Section 160 (2)(b) which is relevant to this case, 

provides that an applicat ion in terms of subsection 1 

above, may be made on good cause shown at any 

t ime after the date of reservation or registration of the 

name that is the subject of the application, in  any 

other case.  

[11]   Section 160(3) provides for the powers of the Tr ibunal 

where subsections (1) and (2) have been sat isf ied. It 

provides as fol lows:  
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“After considering an appl ication made in terms of 

subsection (1), and any submissions by the applicant  

and any other person with an interest in the name or 

proposed name that is the subject of the application, 

the COMPANIES TRIBUNAL-  

(a)  Must make a determination whether that name, 

or the reservation, registration or use of the 

name, or the transfer of the reservation or 

registration of the name, satisf ies the 

requirements of this Act (s.11); and 

(b)  May make an administrat ive order directing- 

( i)  The Commission to- 

(cc) cancel the reservation of a 

name, or the registration of a 

defensive name.  

( i i)  a company to choose a new name, 

and fi le a notice of amendment to its 

Memorandum of Incorporation, within a 

period and on any condit ions that the 

tr ibunal considers just,  equitable and 

expedient in the circumstances, including 

a condit ion exempting the company from 

the requirement to pay the prescribed 

fee for f i l ing the notice of amendment 

contemplated in this paragraph.”  

[12]   The Tr ibunal is therefore tasked with considering this 

appl ication and satisfying itself that it  complies with 

the requirements of s.  11 (2) which provides:  
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 The name of a company must - 

(a)  not be the same as 

 ( i)  the name of another company  

 ( i i i )  a registered trade mark belonging to a person  

  other than the company,or a mark in respect of 

  which an appl ication has been fi led in the  

  republ ic for regist ration as a trade mark or a well -

  known trade mark as contemplated in section 35 

  of the Trade Marks Act, 1993 (Act 194 of 1993),  

  unless the registered owner of that mark has  

  consented in writ ing to the use of the mark as the 

  name of the company.  

(b)  not be confusingly s imilar to a name, trade mark, 

word or expression contemplated in paragraph 

(a) unless-  

( i)  In the case of names referred to in 

paragraph (a)(i),  each company bearing 

any such similar name is a member of the 

same group of companies  

( i i)  ….  

( i i i )  In the case of a name similar to  a trade 

mark or mark, referred to in paragraph 

(a)(i i i) ,  the company is the registered 

owner of the business name, t rade mark, 

or mark,  or is  authorized by the registered 

owner to use it .  
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(c)  Not falsely imply or suggest, or be such as would 

reasonably mislead a person to believe 

incorrectly, that the company- 

( i)  I s  part of, or associated with, any other person 

or entity.  

Evaluation 

[13]  This applicat ion was f i led with the Tr ibunal on 19 May 

 2021,after the applicant had made several attempts to 

 get hold of the fi rst respondent to address the issue of 

 the  name of the fi rst respondent, which the applicant 

 bel ieves is confusinlgy s imilar to its registered trade 

 mark. The appl icant has detai led how it made 

 attempts in the latter part of 2020, when it became 

 aware of the existence of the fi rst respondent,  to 

 contact the fi rst respondent so that it  could attempt to 

 resolve the issue, to the extent that the applicant 

 sought the assistance of the sheri ff  of the court to 

 assist with service  of the letter  upon the fi rst 

 respondent. I  am satisf ied that the applicant has 

 shown good cause, as required by section 160(2)(b), 

 why  the  appl ication was f i led with the Tr ibunal some 

 three years after the fi rst respondent company 

 name was registered with the second respondent.  In  

 the  Mil itary Veterans Constitutional Court  decis ion, 

 the court held that "  good cause may be defined as a 

 substantial or ' legally suff icient reason' for a choice 

 made or action taken. Assessing whether  there is good 

 cause for a decis ion is a factual determination 
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 dependent upon the part iular  ci rcumstances of the 

 case at hand12. "   

 [14]  The circumstances surrounding this application are  

somehow percul iar,  in that the f i rst respo ndent has 

advised that the name WOODLANDS DAIRY FARMS may 

have been registered during the t ime when his identity 

document was stolen, and various fraudulent 

transactions were concluded using same. The fi rst 

respondent, Mr Hadebe, as captured in the CIPC 

disclosure cert if icate, became the owner of the 

company name despite the fact that he did not 

register the company. The applicant could , r ightful ly , 

only identify the owner of the company name through 

the CIPC company registrat ion system. The fi rst  

respondent, Mr Hadebe, whose detai ls appear on the 

registration cert if icate, has rebutted the fact that he is  

the owner of the company name in dispute, and had 

reported the theft and unalwful  use of his identity 

document. Mr Hadebe nonetheless remains the one 

who can be able to attend to deregister or change 

the name of the company with the second 

respondent, due to his personal part iculars being 

ascribed to the company name. There is no evidence 

that Mr Hadebe, on becoming aware of the existence 

of the company name in his name, has attended to 

de-register the name with the second respondent. The 

appl icant has clearly proven that the name 

WOODLANDS DAIRY FARMS does not satisfy the 

requirements of section 11(2)(b)and (c) fo the Act, in 

that it  is  confusingly s imilar to the applicants name 

 
12 Minister of Defence and Military Veterans v Motau and Others 201495) SA 69 (CC) 
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WOODLANDS DAIRY, and I  agree that the addit ion of 

the word "FARMS" in the fi rst respondent's name does 

not dist inguish the company from the applicant. The 

existence of the fi rst respondent's name poses huge 

financial and reputational r isks on the long exist ing 

WOODLANDS DAIRY brand, goodwil l  and trade mark, 

as it  falsely creates the impression that it  is  connected 

with the applicant.  

 

FINDINGS 

[15] The name "WOODLANDS DAIRY FARMS" wholly 

incorporates the dominant and memorable part of the 

Applicant's registered WOODLANDS DAIRY trade mark, 

is  confusingly s imilar to the Applicant's WOODLANDS 

DAIRY trade mark, and is l ikely to mislead or decieve 

the public into thinking that "WOODLANDS DAIRY 

FARMS" is part of or associated with the well -known 

WOODLANDS DAIRY trade mark.  

[16]  The Respondent’s name consequently does not satisfy 

the requirements of the Companies Act.  

 

ORDER: 

I t  is  therefore ordered that:  

•  the f i rst respondent is directed to choose a new name 

which does not consist of, or incorporate the  

WOODLANDS DAIRY trade mark, or any other mark which 
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i s  confusingly and/or deceptively s imilar to the 

Applicant’s WOODLANDS DAIRY trade mark;   

•  the f i rst respondent f i le with the second respondent a 

notice of amendment of its Memorandum of 

Incorporation, within 30 days from date of this order ; 

•  I f  the f i rst respondent fai ls to comply with this order  as 

outl ined above, the second respondent is ordered to 

substitute the f i rst  respondent's registration number in the 

place of "WOODLANDS DAIRY FARMS"; 

•  There is no order with regards to costs.  

 

________________ 

B. Zulu 

02 AUGUST 2021 


