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COMPANIES TRIBUNAL OF SOUTH AFRICA 

           Case Number:  CT00666/ADJ/2021  

In the matter between: 

SIFISO LEARNING GROUP PROPRIETARY                                              Applicant 

LIMITED                                                          

          

and 

 

FUTURE NATION CONSTRUCTION AND ENTERPRISE             First Respondent 

PROPRIETARY LIMITED          

(Registration Number: 2020/527063/07) 

 

COMMISSIONER OF COMPANIES                                            Second Respondent  

 

 

Presiding Member    : Khashane La M. Manamela (Mr.) 

Date of Decision    : 23 August 2021 

 

 

DECISION (Order and Reasons) 

 

Summary: Objection (in the form of an application for a default order) by the applicant 

to the first respondent’s name FUTURE NATION CONSTRUCTION AND 

ENTERPRISE based on s 11(2) of the Companies Act 71 of 2008 due to the confusing 

similarity with the applicant’s trade mark FUTURE NATION and/or due to the first 

respondent’s name falsely implying or suggesting or being such as would reasonably 

mislead a person to believe incorrectly that the first respondent is part of or associated 

with the applicant. The objection is upheld in terms of section 11(2)(c)(i), but with no 

order as to costs. The request that the second respondent be directed to substitute the first 

respondent’s registration number for its name cannot be entertained due to the absence of 

proof of service of the application on the second respondent. 

 

Khashane La M. Manamela 
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Introduction  

[1] Sifiso Learning Group Proprietary Limited, the applicant herein, is the proprietor 

of the trade mark FUTURE NATION registered in various classes of goods and/or 

services. The applicant objects in terms of this application to the first respondent’s name, 

FUTURE NATION CONSTRUCTION AND ENTERPRISE or the inclusion in the first 

respondent’s name of the words “FUTURE NATION”. It is contended by the applicant 

that the first respondent’s name is confusingly similar to the applicant’s trade mark 

and/or falsely implies or suggests or is such as would reasonably mislead a person to 

believe incorrectly that the first respondent is part of or associated with the applicant. 

This Tribunal is requested in terms of this application to find that the first respondent’s 

name does not satisfy the requirements of sections 11(2)1 of the Companies Act 71 of 

2008 (the Companies Act) and accordingly direct the first respondent to change its name.  

 

[2] This application is not opposed by both the first respondent and the second 

respondent, cited as the Commissioner of the Companies, which appears to be an attempt 

to refer to the Commissioner of the Companies and Intellectual Property Commission 

(the CIPC).2 I will henceforth refer to the first respondent simply as the first respondent 

and to the second respondent as the CIPC. The CIPC is cited as a party in this application 

mainly (if not solely) for it to be directed to change the first respondent’s name in the 

event that the first respondent fails heed the order for it to do so within the period 

directed by this Tribunal.  

                                                 
1 See par [10] below, for a reading of the material part of section 11(2) of the Companies Act 71 of 2008 

(the Companies Act). 
2 There is no mention of the “Commissioner of Companies” in the Companies Act, but of the 

“Commissioner of the Commission” (with the latter defined as the Companies and Intellectual Property 

Commission). See section 189(1)(a) of the Companies Act. 
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[3] Therefore this application is to be determined as a request for default order as 

provided by regulation 1533 of the Companies Regulations, 2011 (the Companies 

Regulations). The applicant has furnished proof of service of the papers in this 

application on the first respondent by the sheriff on 29 April 2021. The documents were 

served by the sheriff by way of affixing them to the principal door of the premises at the 

respondent’s registered office address in Middelburg, Mpumalanga Province. This 

method of delivery of documents is recognised in terms of Table CR3 of Annexure 3 to 

the Companies Regulations, read with regulation 7, also of the Companies Regulations. 

The documents were also delivered (contemporaneously with the service by the sheriff) 

by electronic mail or email sent to the directors of the first respondent. The applicant’s 

attorneys also telephonically enquired from one of the first respondent’s directors about 

receipt of the documents for the application, albeit without tangible success. Therefore, I 

am satisfied that this application was adequately served on the first respondent.4 

 

[4] But, there is no mention or proof of service of the papers in this application on the 

CIPC.5 There is also no explanation why the CIPC has not been served, when it has been 

cited as a party (i.e. the second respondent) in this application.6 The absence of proof of 

service of the application on the CIPC is relevant to the request that this Tribunal ought to 

direct that the CIPC substitute the first respondent’s registration number for the first 

                                                 
3 Regulation 153 reads in the material part: “(1) If a person served with an initiating document has not filed 

a response within the prescribed period, the initiating party may apply to have the order, as applied for, 

issued against that person by the Tribunal. (2) On an application in terms of sub-regulation (1), the Tribunal 

may make an appropriate order - (a) …; and (b) if it is satisfied that the notice or application was 

adequately served.”     [underlining added for emphasis] 
4 Regulation 153(2)(b) of the Companies Regulations. See footnote 3 above for the reading of regulation 

153.  
5 The affidavit deposed to on 16 July 2021 by Ms Somayya Khan of the applicant’s attorneys does not even 

mention service on the CIPC or the second respondent. 
6 Ibid. 
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respondent’s company name, should the latter fail to comply with the order to change its 

company name, if made.  

 

Brief background  and the applicant’s case 

[5] The material factual background and even the applicant’s case for the relief 

sought in terms of this application, appear from the following extracts from the 

applicant’s founding affidavit: 

 

“12.  

The Applicant was founded by Sizwe Nxasana and Dr Judy Dlamini in 2013 to 

provide a new age platform for education in South Africa, to enable students to 

fulfill their potential as future African leaders. 

 

13.  

The goals of the Applicant in relation to education were set out to be achieved 

through the Applicant’s corporate vehicles under the names and marks SIFISO 

and FUTURE NATION. 

 

14.  

For the purposes of the present matter, the Applicant’s FUTURE NATION 

brand is used in relation to the Applicant’s first black owned network of 

independent private schools, which forms part of the Applicant’s group, under 

the names FUTURE NATION PLAYSCHOOL (PTY) LTD, FUTURE 

NATION SCHOOLS (PTY) LTD, FUTURE NATION COLLEGE (PTY) 

LTD and FUTURE NATION UNIVERSITY (PTY) LTD. Copies of CIPC 

certificates, confirming the registration of the Applicant’s companies on 27 

August 2015, are attached … 
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15.  

The FUTURE NATION name of the brand resonates with parents and scholars, 

seeking a different approach to education. The Applicant’s schools have grown in 

popularity, which has contributed to the Applicant’s growth and success in the 

education sector. More information on the Applicant and its FUTURE NATION 

schools can be ascertained from its websites … 

 

 

16.  

The Applicant’s FUTURE NATION schools are different and distinguishable 

from conventional schools in that the Applicant presents students with a new 

model of education that is “futuristic” and “technology” driven. 

 

17.  

The Applicant offers high-quality 21st century education from pre-school, which 

uses the Montessori model, primary school and high school with a different 

approach, enhanced by The National CAPS Curriculum, project-based learning 

model and IEB examination in Grade 12. Some of the extracurricular activities 

offered to students at FUTURE NATION schools, include Athletics, Soccer, 

Netball, Language Club, Science and Robotics Club, Chess, Dance, Karate, 

Tennis, Cricket, Basketball, Hockey and Swimming to name a few. The 

Applicant’s FUTURE NATION college and FUTURE NATION university 

aims to offer higher and/or tertiary education in relation to a wide range of 

disciplines.  

 

18.  

The Applicant has expended a considerable amount of time, money and effort in 

advertising, marketing and promoting its FUTURE NATION schools. The 

Applicant has, through its initiatives and associations, received widespread 

publicity in the media. Various articles and publications, featuring the Applicant 

and its business under the name and trade mark FUTURE NATION, are 

attached … 

 

       … 
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23.  

On becoming aware of the registration of the company FUTURE NATION 

CONSTRUCTION AND ENTERPRISE PROPRIETARY LIMITED 

(2020/527063/07), the Applicant instructed its attorneys, Adams & Adams, to 

address a letter of demand to the First Respondent, informing the First 

Respondent of the Applicant’s rights under the FUTURE NATION name and 

trade mark. 

24.  

The Applicant’s attorneys proceeded to obtain a paid disclosure of the First 

Respondent’s registration documents, provided through the CIPC e-Services 

system, to obtain contact information for the directors of the First Respondent on 

CIPC’s records. The e-mail addresses [specified, but withheld for privacy] and 

[specified, but withheld for privacy] appeared on the First Respondent’s 

Memorandum of Incorporation for the directors of the First Respondent, 

Solomon Litsibane and Thato David Mokoena respectively. These addresses 

were provided by the directors to the CIPC at the time of the registration of the 

First Respondent. A copy of the Memorandum of incorporation obtained for the 

First Respondent from CIPC is attached … 

 

25. 

On 8 March 2021, the Applicant addressed a letter of demand to the First 

Respondent, informing it of the Applicant’s rights in its FUTURE NATION 

trade marks and its subsidiaries …which incorporates the Applicant’s FUTURE 

NATION trade mark. The First Respondent was called on to change the name of 

its company FUTURE NATION CONSTRUCTION AND ENTERPRISE 

PROPRIETARY LIMITED to a name that does not incorporate the Applicant’s 

FUTURE NATION trade mark, among other requests. The First Respondent 

was called on to provide a response by 12 March 2021. A copy of the Applicant’s 

letter, which was sent to the e-mail addresses provided by the directors above 

(see paragraph 24), is attached … The delivery report for the Applicant’s letter of 

demand for all the directors e-mail addresses mentioned are attached … The 

delivery report confirms delivery of the Applicant’s letter to the email addresses 

of both the directors of the First Respondent. 
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26.  

The deadline of 12 March 2020 had passed and the Applicant did not receive any 

response from the First Respondent or its directors. 

 

27.  

The Applicant submits that the First Respondent, under the name FUTURE 

NATION CONSTRUCTION AND ENTERPRISE PROPRIETARY 

LIMITED is not part of the Applicant’s business or the FUTURE NATION 

Group of companies and has never been authorised by the Applicant to 

incorporate the mark FUTURE NATION in its name or to use the name or mark 

in the industry. 

… 

 

31.  

The reference to “CONSTRUCTION AND ENTERPRISE” in the First 

Respondent’s name is descriptive and not necessarily an indication of the 

business interests of the First Respondent. To the extent that it is, which is 

denied, the reference to “ENTERPRISE” in the First Respondent’s name is just 

another word for an organisation or a business and is broad … 

 

32.  

The words “CONSTRUCTION AND ENTERPRISE” in the name of the First 

Respondent do not serve to distinguish the mark FUTURE NATION 

incorporated in the name of the First Respondent … from the Applicant’s 

FUTURE NATION trade marks and the names of its various FUTURE 

NATION companies. If anything, it suggests an association and may be 

perceived to be a company responsible for the construction of the Applicant’s 

FUTURE NATION schools.”7 

 

 

                                                 
7 Founding affidavit deposed to on 19 April 2021, attached to the Form CTR 142.  
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[6] From the certificate issued by the CIPC regarding the first respondent it is stated 

that the first respondent was registered on 07 July 2020. The applicant’s trade mark 

FUTURE NATION was registered on 10 May 2019. Therefore, the applicant’s trade 

mark had existed for more than one year prior to the registration of the first respondent.  

 

[7] For some undisclosed reason it is not stated when the applicant became aware of 

the existence of the first respondent’s name. It is simply mentioned that the applicant’s 

attorneys sent a letter of demand to the directors of the first respondent in March 2021. 

As both the applicant and its instructed firm of attorneys appear - at least at face value - 

to be of good repute in their respective fields, one would expect them to do their earnest 

to ensure that this Tribunal 

 

“perform its functions impartially and without fear, favour, or prejudice, and in 

as transparent a manner as is appropriate having regard to the nature of the 

specific function”8 

 

 

[8] The applicant’s attorneys are very familiar with the requirements for name 

disputes before this Tribunal. They have been instrumental in lodging and moving a great 

number of such applications. It is therefore reasonable to expect them to be aware that the 

omitted information is critical for purposes of section 160(2)9 of the Companies Act. This 

                                                 
8 Section 193 of the Companies Act. 
9 Section 160 reads in the material part: “(1) A person to whom a notice is delivered in terms of this Act 

with respect to … the registration of a company’s name, or any other person with an interest in the name of 

a company, may apply to the Companies Tribunal in the prescribed manner and form for a determination 

whether the name, or the … registration or use of the name … satisfies the requirements of this Act. (2) An 

application in terms of subsection (1) may be made- (a) within three months after the date of a notice 

contemplated in subsection (1), if the applicant received such a notice; or (b) on good cause shown at any 
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provision requires that applications concerning name disputes show good cause if made 

beyond the stipulated time-period. But, I will assume for purposes of this application that 

the applicant became aware of the existence of the first respondent between 07 July 2020 

(i.e. the date the first respondent was registered) and 08 March 2021 (i.e. the date of the 

dispatch of the letter of demand by the the attorneys). Against these assumptions, I will 

proceed to deal with the issues in the merits of this application. I am – purely on the 

circumstances of this matter – disinclined to regard the elapsed period from the date the 

first respondent came into existence and the launch of this application as precluding me 

from determining the merits of this application.   

 

Applicant’s case and the applicable legal principles (an analysis)  

[9] As appearing above, it is submitted that the trade mark and brand FUTURE 

NATION has acquired substantial goodwill and reputation as the provider of both 

primary and secondary school education.  

 

[10] The applicant submits that the first respondent’s inclusion of the words 

“FUTURE NATION” in the first respondent’s name renders the name to be 

unsatisfactory of the provisions of section 11(2) of the Companies Act. Section 11(2) of 

the Companies Act reads in the material part: 

  

“(2) The name of a company must- 

(a)  … 

(b) not be confusingly similar to a name, trade mark, mark, word or expression 

contemplated in paragraph (a) unless - 

                                                                                                                                                 
time after the date of the reservation or registration of the name that is the subject of the application, in any 

other case.” [underlining added for emphasis] 
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(i) in the case of names referred to in paragraph (a)(i), each company bearing any 

such similar name is a member of the same group of companies; 

… 

(c) not falsely imply or suggest, or be such as would reasonably mislead a person 

to believe incorrectly, that the company- 

(i) is part of, or associated with, any other person or entity …”  

 

 

[11] Further, the applicant submits that the first respondent’s name (i.e. FUTURE 

NATION CONSTRUCTION AND ENTERPRISE) is confusingly similar to its trade 

mark FUTURE NATION. It is also submitted in this regard that the inclusion of the 

words “CONSTRUCTION AND ENTERPRISE” does not assist the first respondent as 

those words are merely descriptive of the services the first respondent is currently 

involved and the fact that the first respondent is a business organisation, respectively.  

 

[12] In sum, it is submitted that the first respondent’s name is both confusingly similar 

to the applicant’s trade mark and is incorrectly suggestive of an association between the 

applicant and the first respondent.  

 

Conclusion and costs 

[13] I have had regard of the applicant’s case and the applicable legal principles, 

including as reflected above. I find that the first respondent’s name does not satisfy the 

requirements of the Companies Act, due to the inclusion of the word “FUTURE 

NATION” in the first respondent’s name. The words “CONSTRUCTION” and 

“ENTERPRISE” included in the first respondent’s name, do not justify any other 

conclusion but that the respondent’s name falsely implies or suggests or is such as would 

reasonably mislead a person to believe incorrectly that the first respondent is part of or 



 11 

associated with the applicant. I will make an order in terms of which the first respondent 

is directed to amend its memorandum of incorporation in order to change its name to 

another name which ought not to include the words FUTURE NATION. 

 

[14] I have already mentioned above that the CIPC was cited as a party to this 

application to cater for the eventuality of the first respondent not complying with the 

order to change its name. This is confirmed by the applicant’s request that this Tribunal 

direct the CIPC to substitute the first respondent’s registration number for its name. But 

as I have also mentioned, there is no proof of service of this application on the CIPC. 

Therefore, the issue of an appropriate order against the CIPC does not even arise. This 

Tribunal can only make an order against a person who has been notified of the 

proceedings.10 

 

[15] Regarding the issue of costs of the application I find that the granting of same is 

not justified by the circumstances of this matter. Among others, it does not appear the 

first respondent was mala fide in the selection of the impugned name ultimately 

registered by the CIPC. This is so, despite the adverse outcome to the first respondent. 

Consequently, I will not make an order as to costs.  

 

Order 

[16] Therefore, the following order is made: 

                                                 
10 Regulation 142(2) of the Companies Regulations. 
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a) the first respondent’s registered company name “FUTURE NATION 

CONSTRUCTION AND ENTERPRISE” does not satisfy the 

requirements of section 11(2)(c)(i) of the Companies Act 71 of 2008; 

 

b) the first respondent is directed to choose a new name and file a notice of 

amendment to its Memorandum of Incorporation; 

 

c) the first respondent is directed to complete the activities ordered in b) 

hereof within two (2) months of service of this order upon the first 

respondent in terms of regulation 153(3) of the Companies Regulations, 

2011; 

 

d) there will be no order as to costs of this application. 

 

_________________________ 

Khashane La M. Manamela 

Member, Companies Tribunal 

23 August 2021 


