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From the Editor's desk
The Companies Tribunal (the Tribunal) is delighted to

Inside this edition

present its first quarter Bulletin which is aimed at
creating awareness about its services. Now that we
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are still engulfed with COVID-19 pandemic, the
Tribunal's Case Management System (CMS) has
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Stakeholder engagement
- by Dumisani Mthalane

brought opportunities for companies to access
services irrespective of their geographic location.
The Tribunal is pleased that gradually South African
companies and businesses have in this COVID-19
environment embraced technological advancement
by filing their applications through the CMS. This
system which is accessible through our website,
makes it easy for companies to file applications online, it also allows them to track the
progress of their applications.
Stakeholder engagements were held with the City of uMhlathuze and uMlalazi Local
Municipalities. These stakeholder engagements are beneficial to businesses specifically in
the Local Economic Development sphere of government as companies are encouraged to
utilise Tribunal services which are free of charge. In this issue we have sampled some
interesting decisions which should broaden your understanding of our mandate.
Stakeholders are encouraged to make suggestions and contributions, such inputs must
be sent to Messrs. Simukele Khoza and Dumisani Mthalane at the following email
addresses: SKhoza@companiestribunal.org.za and
DMthalane@companiestribunal.org.za.
I hope the articles featured will take your knowledge of the Tribunal to the next level.
Editor: S Khoza
Manager: Communications and Marketing

A simple, speedy and cost effective way of resolving company disputes

Case Highlights
- By Simukele Khoza

Name dispute
Trustees for The Time Being of The Nelson Mandela Foundation
Trust (Applicant) vs Mandela Collective Business (Pty) Ltd
(First Respondent) and Commissioner of Companies and
intellectual property Commission (CIPC) (Second
Respondent)
The Applicant is the Trustees for the Time Being of the Nelson Mandela Foundation Trust,
created in terms of a trust deed (number IT9259/99) executed on 19 August 1999, with its principal
place of business at 107 Central Street, Houghton, Gauteng, 2198.
First Respondent is a company duly incorporated in accordance with the company laws of South Africa, with registration number
2019/098186/08, and having its registered address at 80 Harrington Street, Salt Lake, Port Elizabeth, Eastern Cape, 6059. The
Second Respondent is the CIPC, a juristic person established in terms of section 185(1) of the Companies Act 71 of 2008 (“the Act”).
The Applicant sought a determination order:

Ÿ

that First Respondent's name does not satisfy the requirements of section 11(2) of the Act, and

Ÿ

that First Respondent be directed to choose a new name as provided for in terms of section 160 of the Act.

The Applicant is the registered proprietor of the “MANDELA” trademarks in South Africa in various classes, in terms of the Trade
Marks Act 194 of 1993 as evinced by certificates attached to the founding affidavit. The Applicant approached the Tribunal for relief
on the 30 October 2020, served the application on the First Respondent electronically early in November 2020 on one if its
directors via courier service. First Respondent did not file an answering affidavit within twenty (20) business days, following which,
on 1 June 2021 Applicant applied for a default order in terms of Regulation 153 of the Companies Regulations (the Regulations).
The Applicant's representative, Mr Sello Hatang, duly authorised, deposed to the founding affidavit for the initial application.
Delene Mary Bertasso, an attorney with Edward Nathan Sonnenbergs Inc., representing Applicant, deposed to an affidavit in
support of the application for default judgment. The Applicant submitted that the inclusion of the word MANDELA in First
Respondent's name infringes its registered trademarks. The Applicant claims statutory and common law rights in the name
MANDELA, and widespread and extensive use thereof locally and internationally.
The Applicant further submitted that the dominant and memorable part of First Respondent's company name is identical to the
Applicant's trademark “MANDELA”. The Applicant argued that First Respondent's name is therefore confusingly and deceptively
similar to Applicant's registered trademark MANDELA and is in contravention of Section 11(2)(b) and (c)(i) of the Act.
The Tribunal's view is that permitting First Respondent to keep the name MANDELA in its company name will create confusion and
hinder the Registrar from maintaining and promoting good governance and administration of a corporate entity in the interest of
the public. It is evident therefore that the name MANDELA as incorporated in First Respondent's company name falls within the
ambit of Section 11(2)(b)(iii) and (c) as argued.
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The Tribunal found that the Applicant has shown that First Respondent has transgressed Section 11(2)(b) and (c): its name is
confusingly similar and falsely implies, or could reasonably mislead a person to believe incorrectly, that First Respondent is part of,
or associated with the Applicant. Hence it is entitled to an order as claimed in terms of Section 160 of the Act.
Order:

Ÿ

An administrative order is made in terms of Section 160(3)(b)(ii) that First Respondent change its name to one which does
not incorporate the name MANDELA.

Ÿ

This order must be served on the Respondents by the Tribunal's Recording Officer (Registrar).

Ÿ

First Respondent is hereby ordered to change its name within 60 (calendar) days of date of receipt of this order and to file a
notice of amendment of its Memorandum of Incorporation.

Ÿ

There is no cost order since the matter was not opposed.

Ÿ

The Registrar of CIPC is directed to inform First Respondent forthwith of the decision of the Tribunal and to ensure that the
name is changed within the requisite time period as aforesaid; and to invite First Respondent to file an amended
Memorandum of Incorporation using a satisfactory name.

Tsogo Sun Casinos (Pty) Ltd (Applicant) vs Emnotweni Holdings (Pty) Ltd (First Respondent) and CIPC
(Second Respondent)
The Applicant applied to the Tribunal for a default order because the name of the First Respondent does not comply with sections
11(2)(b)(iii) and 11(2)(c)(i) of the Act. The jurisdiction of the Tribunal in this matter is as determined in section 160(1) of the Act.
The Applicant is a company incorporated in terms of the Act. The First Respondent is Emnotweni Holdings (Pty) Ltd
(2018/035684/07), a company incorporated in 2018 in terms of the Act. The Second Respondent is the CIPC, established in terms of
section 185 of the Act, with the objectives and functions as in section 186.
The application was brought by Cindy Eva Wannell, authorised to do so by a resolution of directors in terms of section 74 of the Act.
The Applicant became aware of the registration of a company with the name Emnotweni Holdings (Pty) Ltd, apparently in 2019.
The Applicant is the proprietor of the “Emnotweni” trade mark in respect of various classes in terms of the Trade Marks Act 194 of
1993.
The Applicant applied to the Tribunal for relief on 10 February 2021. This was after various attempts by the Applicant to engage the
First Respondent on the issue of the name “Emnotweni Holdings (Pty) Ltd” were unsuccessful. A copy of the CTR 142 and
supporting affidavit as lodged with the Tribunal were served by the sheriff at the registered address of the First Respondent on 15
February 2021 and electronically on the Second Respondent on 10 February 2021. The First Respondent failed to file an answering
affidavit to the Tribunal.
The Applicant sought the following relief as stated in the founding affidavit:
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Ÿ

To order the First Respondent to change its name to one that does not incorporate and is not confusingly and/or
deceptively similar to the Applicant's EMNOTWENI trade mark;

Ÿ

Order the First Respondent is to pay the Applicant's costs of these proceedings if it opposes the relief sought;

Ÿ

if the First Respondent fails to comply with the order within 60 days, the CIPC is directed, in terms of Section 160(3)(b)(ii)
read with Section 14(2) of the Companies Act, to record the Respondent's registration number followed by '(Pty) Ltd', as the
Respondent's interim company name on the companies register; and

Ÿ

the Applicant be granted further and/or alternative relief.

The Tribunal found that the name of the First Respondent does not comply with sections 11(2)(b)(iii) and 11(2)(c)(i) of the Act. The
First Respondent was ordered to file, free of charge, a notice of an amendment of its Memorandum of Incorporation, within 60
days of receipt of this order to change its name to exclude the word “Emnotweni”. In terms of this prayer, “if the First Respondent
fails to comply with the order within 60 days, the CIPC is directed, in terms of Section 160(3)(b)(ii) read with Section 14(2) of the
Companies Act, to record the Respondent's registration number followed by '(Pty) Ltd', as the Respondent's interim company
name on the companies register”, the CIPC was given the following notice: Due to the fact that such an action will have the effect
that the company will, for all intents and purposes, be unable to continue to operate due to statutory prescripts, such an action by
the Commissioner should be preceded by adequate notice. There was no order for costs.
Order: Granted.

ABSA Bank Limited (Applicant) vs Africanacity Burial Services (Pty) Limited (Respondent)
The Applicant filed an application with the Tribunal on the basis that the Respondent's name is the same as its registered trade
mark AFRICANACITY or confusingly similar to the registered trade mark. This application was brought in terms of section 160(1)1 of
the Act, the Applicant sought an order directing the Respondent to change its name to a name which satisfies the requirements of
section 11(2)2 of the Act. The Applicant ABSA BANK LIMITED is the proprietor of the registered trade mark “AFRICANACITY”. The
Respondent's name “AFRICANACITY BURIAL SERIVICES”, evidently, includes the word “AFRICANACITY”. The Respondent appeared
to have intended to rely on section 11(2)(b)(iii) of the Companies Act, instead.
The Respondent was incorporated or registered on 17 June 2020. It was stated that the existence of the Respondent or the
Respondent's name only came to the attention of the Applicant on 02 October 2020. Evidently, this was over three months from the
date of registration of the Respondent. The Applicant was alerted to the Respondent's name by the Applicant's Attorneys of record.
The Attorneys became aware of the name when they were routinely conducting a search for potential conflicting names at the
instance of the Applicant.
The next day, on 03 October 2020 they were instructed to embark on a name objection process. The Tribunal was satisfied that
good cause, as required by section 160(2)(b) of the Act, was shown regarding the timing of this application on the Applicant's part.
The application was served on the Respondent utilising the electronic mail or email method of delivery. One of the Respondent's
Directors reacted to the application papers and advised the Applicant's Attorneys that the Respondent is in the process of changing
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its name. The Tribunal was therefore satisfied that the application was adequately served on the Respondent. From October 2020
onwards, the Applicant's Attorneys communicated with one of the Directors of the Respondent about the name change.
The Respondent voluntarily furnished the Applicant's attorneys with an undertaking that it would cease and desist from using its
current name in the light of the Applicant's trade mark. In other words, the Respondent agreed to change its name to exclude the
word “AFRICANACITY” from its name. But the Respondent did not effect the name change, as a result, this application was filed.
The Applicant also sought a costs order against the Respondent. Although the Respondent – as deduced from the correspondences
between the Respondent's director and the Applicant's attorneys – appears to be genuine about changing its name to one
compliant with the Act. The Applicant provided the Respondent with an opportunity to effect the name change from October 2020
until April 2021, but in vain.
The Respondent conceded its wrongdoing with regard to the use of the name which includes the word AFRICANACITY. Through its
Director, the Respondent, made an undertaken to remove the cause of the Applicant's complaint. But the Respondent has failed to
act with the required level of haste in changing its name. Consequently, the Applicant had to launch these proceedings. Therefore,
a costs order against the Respondent is warranted under the circumstances.
The Tribunal found that the inclusion of the word “AFRICANACITY” in the Respondent's name renders the name not satisfactory of
the provisions of section 11(2)(b)(iii) of the Companies Act.
The following order was made:

Ÿ

that, the Respondent's registered company name “AFRICANACITY BURIAL SERVICES (PTY) LTD”, due to the inclusion of the
word “AFRICANACITY” in the name, is found not to satisfy the requirements of section 11(2)(b) of the Act;

Ÿ

that, the Respondent is directed to choose a new name and file a notice of amendment to its Memorandum of
Incorporation reflecting a name which is satisfactory of the requirements of the Act;

Ÿ

that, the Respondent is directed to complete the activities as ordered above within 90 calendar days from date of
service of this order on the Respondent; and

Ÿ

that, the Respondent is liable for the costs of this application at the scale of party and party in terms of the tariffs of the High
Court of South Africa.
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Stakeholder engagement
- By Dumisani Mthalane

T

h e Tr i b u n a l ' s s t a ke h o l d e r
engagement for the quarter reached

King Cetshwayo district on the north-east
coast of KZN as part of the commitment to
i nt ro d u c e i t s s e r v i c e s to va r i o u s
stakeholders in the country. As a result,
virtual meetings were held with uMlalazi
Local Municipality on 19th May 2021 and
the City of uMhlathuze Local Municipality
on 1st June 2021. These engagements
were conducted by Communications and
Marketing and Legal divisions. Annually,

Virtual engagement with the City of uMhlathuze Local Municipality

the Tribunal identifies various districts
where it plans to engage stakeholders. King Cetshwayo district
Both Municipalities expressed gratitude about the

is identified this current financial year.

engagements and promised to invite the Tribunal to present
uMlalazi Local Municipality covers towns like Eshowe,

during their district's LED Forum. Regular engagements were

Mtunzini and Gingindlovu, while the City of uMhlathuze Local

proposed including a workshop in future.

Municipality which is the 3rd biggest in KZN covers towns like
Richards Bay, eMpangeni, Heatonville etc. Both stakeholders

The Tribunal would like to continue calling upon stakeholders

were not aware about how the Tribunal fits in the economic

to invite us to make presentation about its services, virtual

development matrix of the country. Types of application that

presentations are cost effective and easy to organise.

can be adjudicated by the Tribunal, filing procedure for
adjudication, alternative dispute resolution (ADR), benefits of
Tribunal's services and the case management system (CMS)
were discussed in the presentations. The CMS is secure, easy
to use and has added benefits like tracking and review of the
case status and it's compatible with mobile devices. Filing of
applications through the CMS which is accessed online
through the Tribunal's website was encouraged.
The use of ADR to resolve company disputes was emphasised
more especially under these tough economic times of Covid19. ADR is the resolution of company disputes through
mediation, conciliation or arbitration, similar to how CCMA

Tel : (012) 394 1000 | (012) 394 3800
Physical address
the dtic Campus Block E - 3rd Floor
77 Meintjies Street
Sunnyside
Pretoria
0002
Website
www.companiestribunal.org.za
Email
Registry@companiestribunal.org.za

resolves labour disputes. It is a more flexible, simple
mechanism that preserves and builds mutual beneficial
relationships amongst parties.

Follow us
@CompaniesT_SA
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