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COMPANIES TRIBUNAL OF SOUTH AFRICA 

                           

  Case Number: CT00682ADJ2021  

In the matter between:  

ATTACQ LIMITED                      Applicant 

 

and 

 

COMPANIES AND INTELLECTUAL PROPERTY COMMISSION       Respondent    

           

 

 

Presiding Member    : Khashane La M. Manamela (Mr.) 

 

Date of Decision    : 12 July 2021 

 

Summary: Application based on section 172 of the Companies Act 71 of 2008 (the 

Companies Act) to (review and) set aside the compliance notice issued by the Companies and 

Intellectual Property Commission (CIPC) in terms of section 171 of the Companies Act 

for alleged contravention of section 29(2) of the Companies Act in respect of the 

applicant’s 2018 and 2019 audited financial statements. The Applicant admits to what it 

describes as “administrative errors” in the financial statements, which it says have been 

rectified. The Applicant did not state the grounds for the compliance notice to be set 

aside. It appearing to this Tribunal that the notice was properly issued and that there is no 

reason for it to be set aside. The application is dismissed. 

 

 

DECISION (Reasons and an Order) 

 

 

Khashane La M. Manamela  
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Introduction  

[1] On or about 4 February 2021 the Applicant, Attacq Limited, received a 

compliance notice,1 also dated 4 February 2021, issued by the Respondent, the 

Companies and Intellectual Property Commission (the CIPC). The compliance notice 

directed the Applicant to take steps in order to comply with specified requirements 

relating to the Applicant’s audited financial statements for the years ending 30 June 2018 

and 30 June 2019 (the Compliance Notice). The Applicant was given 40 business days to 

comply with the requirements in the Compliance Notice. Now the Applicant seeks that 

this Tribunal in terms of section 1722 of the Companies Act 71 of 2008 (the Companies 

Act) set aside the Compliance Notice. 

 

[2] The application is unopposed. There is proof that the CIPC was served with 

papers in this application by delivery through an electronic mail sent to Mr CA Zwane on 

7 May 2021.3 Mr Zwane was involved - on behalf of the CIPC - in the inspection or 

investigation process which led to the Compliance Notice. The delivery of documents by 

electronic mail is one of the recognised methods for the delivery of documents of this 

Tribunal. This is provided for by the Companies Regulations, 2011 (the Companies 

Regulations).4 Consequently, I am satisfied that the application was adequately served as 

envisaged by regulation 1535 of the Companies Regulations. 

                                                 
1 Regulation 139(1) prescribes that a compliance notice be issued on Form COR 139.1. 
2 See par [10] below, for the reading of s 172 of the Companies Act. 
3 Indexed pp 401-404. 
4 See Table CR-3 of Annexure 3 to the Companies Regulations, read with regulation 7 of the Companies 

Regulations.  
5 Regulation 153 reads in the material part: “(1) If a person served with an initiating document has not filed 

a response within the prescribed period, the initiating party may apply to have the order, as applied for, 

issued against that person by the Tribunal. (2) On an application in terms of sub-regulation (1), the Tribunal 
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Brief background 

[3] The brief background to this matter is reflected in the founding affidavit to this 

application. The material part thereof reads as follows: 

 

“1. On 4 February 2021, Mr Cuma Zwane sent a CIPC Compliance Notice dated 

4 February 2021 by email to Suraya Le Gobye and Brenda Botha, both being 

personnel from the offices of the Applicant. 

2. I acknowledged receipt of the Compliance Notice on 8 February 2021 by 

email to Mr Cuma Zwane. Mr Rajesh Nana, the Chief Financial Officer of 

the Applicant had signed the acknowledgement receipt. 

3. Section 29(2) of the Companies Act 71 of 2008 (“the Act”) and section 214 

read in conjunction with Regulation 30(5) of the Companies Regulations, 

2011 (“the Regulations”) sets out the requirements for the Annual Financial 

Statements (“AFS”) to be prepared by a company and that the AFS must not 

be false or misleading in any material manner. 

4. Section 214 states that a person is guilty of an offence if the accounting 

records of a company was falsified or misleading for fraudulent purposes. 

5. The Applicant applies to the Tribunal in terms of Section 29(2) and Section 

214 of the Act read in conjunction with Regulation 30(5) of the Regulations, 

to the extent that it is applicable and appropriate.”6 

 

[4] The CIPC directed the Applicant to take specific steps in order to bring its 

conduct within compliance with the Companies Act. The Applicant was directed “[t]o 

submit to the [CIPC], copies of the approved Annual Financial Statements for the 30 June 

2018 and 30 June 2019 financial year-ends”, and “[t]o provide reasons to the [CIPC] on 

                                                                                                                                                 
may make an appropriate order - (a) …; and (b) if it is satisfied that the notice or application was 

adequately served.”     [underlining added for emphasis] 
6 Indexed pp 4-5. 
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why the Board filed a different copy of the company’s annual financial statements to the 

[CIPC] and published a different set to the general public”7.  

 

[5] As already indicated, the Applicant was allowed a period of 40 business days 

from the date of receipt of the notice on 4 February 2021 to carry out the specific steps in 

terms of the Compliance Notice. Instead, the Applicant launched this application on 7 

May 2021. 

 

Applicant’s case 

[6] The Applicant is disgruntled by the Compliance Notice. This application is for an 

order by this Tribunal to set it aside. But, the Applicant admits that “there are differences 

between the 2018 AFS [i.e. audited financial statements] and 2019 AFS as published and 

the 2018 and 2019 iXBRL8 AFS submitted to the CIPC”.9 The Applicant explained how 

the differences came about. The differences and the accompanying explanations, among 

others, are explained in the following statements from the founding affidavit: 

 

“B. RESTATEMENT OF RESULTS 

1. I inspected and compared the iXBRL formatted AFS for the periods 

ended 30 June 2018 and 30 June 2019 which were submitted to CIPC in 

support of the relevant compliance years’ annual returns. 

2. The 30 June 2018 AFS (“the 2018 AFS”) were published on 10 

September 2018. 

                                                 
7 Indexed p 19. 
8 According to the CIPC: “iXBRL is an Inline eXtensible Business Reporting Language for electronic 

communication of business information providing major benefits in the preparation, analysis, 

communication of Annual Financial Statements” and “CIPC mandated the digital reporting system for all 

qualifying entities from 1 July 2018”. See http://www.cipc.co.za/index.php/xbrl-programme/, accessed on 

7 July 2021. 
9 Indexed p 6. 

http://www.cipc.co.za/index.php/xbrl-programme/
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3. The 2018 AFS were submitted in support of the CIPC annual return for 

the 2019 compliance year. This return was submitted on 19 February 

2019. 

4. The 30 June 2019 AFS (“the 2019 AFS”) were published on 9 September 

2019. In this set of 2019 AFS, the prior year figures, i.e. for the financial 

year ended 30 June 2018, were restated. The 2019 AFS make specific 

reference to this in Note 43 (Restatement) of the Notes to the Financial 

Statements (refer to page 123 of the 2019 AFS) and it is also highlighted 

in the independent Auditor’s report (refer to page 19 of the 2019 AFS 

under “Emphasis of Matter”). 

5. Therefore, the 2018 financial results which were reported in the CIPC 

annual return submission on 19 February 2019 were correct as at that 

date, save for an allocation of an amount between two-lines items (see 

table below). The 2018 figures were only officially restated upon 

publication of the 2019 AFS on 9 September 2019. 

6. It therefore follows that the 2018 AFS which were converted into iXBRL 

format and submitted to CIPC on 19 February 2019, would not agree 

with the comparative figures as per the 2019 AFS which were submitted 

with the 2019 annual return to CIPC on 10 March 2020. 

…  

 

C. ADMINISTRATIVE ERRORS 

1. I submit that there are differences between the 2018 AFS and 2019 

AFS as published and the 2018 and 2019 iXBRL AFS submitted to 

CIPC respectively. 

2. An allocation difference was identified in the original 2018 

Statement of Profit or Loss and Other Comprehensive Income and is 

outlined in the table below …   
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3. This was an allocation difference between two-line items in the 

Statement of Profit or Loss and the net impact was zero. 

… 

4. Upon Inspection I have discovered that the inter-company loans were 

reflected on a gross basis rather on a net basis resulting in the assets 

and liabilities being overstated by the same amount. This incorrect 

mapping had a zero impact on the equity amount and it was correctly 

stated. 

 

5. I have also found other differences which are reflected in the table 

above relating to the Statement of Profit or Loss and Other 

Comprehensive income, the Statement of Cashflows and the 

Statement of Changes in Equity. I had difficulties with the 

conversion of the AFS to the iXBRL file. 

 

6. I also identified that some notes to the AFS, which are not required 

as part of the annual iXBRL submission, was erroneously included in 

our iXBRL file. 

 

7. I apologise for the above differences which were as a result of 

human error and were not intentional or fraudulent in nature.”10 

 

 

[underlining added for emphasis] 

 

 

 

[7] Again, the above clearly points to the Applicant admitting that there “were 

administrative errors” and “differences” in the impugned financial statements. Also, the 

Applicant apologised for what is described as unintentional “human error”, which had led 

to the differences. It is also explained that there was no motive to defraud. But given all 

                                                 
10 Indexed pp 5-8. 
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these, it appears - at face value – that the issuing of the Compliance Notice was 

warranted. Next, I deal with the statements made in support of the Applicant’s case 

(appearing above) against the applicable legal principles. 

 

Applicable legal principles and the applicant’s case (a discussion) 

Section 29(2) of the Companies Act 

[8] The origin of this application is the alleged contravention by the Applicant of 

section 29(2) of the Companies Act which reads: 

 

“Any financial statements prepared by a company, including any annual financial 

statements of a company as contemplated in section 30, must not be-  

(a) false or misleading in any material respect; or  

(b) incomplete in any material particular, subject only to subsection (3).” 

 

[9] It appears the CIPC considered the so-called “differences” in the Applicant’s 

2018 and 2019 annual financial statements to be “false or misleading in [a] material 

respect”, as envisaged by section 29(2). This led the CIPC to issue the Compliance 

Notice in terms of section 171 of the Companies Act. 

 

Section 172 of the Companies Act 

[10] This application is contemplated by the provisions of section 172 of the 

Companies Act. Section 172, in fact deals with objections to compliance notices and 

reads in the material part: 
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“(1) Any person issued with a compliance notice in terms of this Act may apply 

to the Companies Tribunal in the case of a notice issued by the Commission … 

or to a court in either case, to review the notice within –  

(a) 15 business days after receiving that notice; or  

(b) such longer period as may be allowed on good cause shown.  

(2) After considering any representations by the applicant and any other relevant 

information, the Companies Tribunal … or a court may confirm, modify or 

cancel all or part of a compliance notice.  

(3) If the Companies Tribunal … or a court confirms or modifies all or part of a 

notice, the applicant must comply with that notice as confirmed or modified, 

within the time period specified in it, subject to subsection (4).  

(4) A decision by the Companies Tribunal … in terms of this section is binding, 

subject to any right of review by or appeal to a court.” 

 

[11] A review under section 172 is available to a person who has been issued with a 

compliance notice, for example, by the CIPC in terms of the Companies Act.  

 

Timeframe for a review under section 172 of the Companies Act 

[12] A person issued with a compliance notice may launch an application to this 

Tribunal or the court for a review of the compliance notice under section 172 within 15 

business days following the receipt of the compliance notice.11  

 

[13] But this Tribunal or the court is empowered to entertain review applications made 

after the expiry of the prescribed period of 15 business days where good cause is 

shown.12 The Compliance Notice was issued on 4 February 2021. The Applicant appears 

to have received the notice on the same date. In fact, the Applicant confirms this and 

                                                 
11 Section 172(1)(a). 
12 Section 172(1)(b). 
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further states that on 8 February 2021 receipt of the Compliance Notice was 

acknowledged. This application is dated 4 May 2021 and date-stamped by the registrar of 

this Tribunal on 7 May 2021. This was clearly long after the expiry of the prescribed 

period of 15 business days from the receipt of the Compliance Notice. 

 

[14] The Applicant was required to show good cause for bringing the review 

application after a period of 15 business days from date of receipt of the Compliance 

Notice. But it has failed to do so. The Applicant has not even attempted to explain the 

cause of the delay in an attempt to show good cause to be allowed to bring this 

application out of time.  

 

[15] The cause of the delay is not apparent from the papers. In fact, from the papers it 

is clear that the Applicant’s board of directors had already approved the launch of this 

application around 23 February 2021. It leaves one wondering why it took the Applicant 

over two months to file this application. This non-compliance with section 172(1) is 

critical in the determination of this application. But, I will nevertheless proceed to 

determine the issues in the merits. 

 

Section 171 of the Companies Act and the requirements for compliance notices 

[16] A review in terms of section 172 is for a determination by this Tribunal or the 

court - after consideration of the representations made by the parties – whether or not to 

“confirm, modify or cancel all or part of a compliance notice”.13  

 

                                                 
13 Section 172(2). 
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[17] The determination would include an enquiry whether the provisions of section 

171 of the Companies Act have been complied with. These provisions read in the 

material part: 

 

(1) Subject to subsection (3), the Commission … may issue a compliance notice 

in the prescribed form to any person whom the Commission … as the case may 

be, on reasonable grounds believes –  

(a) has contravened this Act; or  

(b) assented to, was implicated in, or directly or indirectly benefited from, a 

contravention of this Act,  

unless the alleged contravention could otherwise be addressed in terms of this 

Act by an application to a court or to the Companies Tribunal. 

(2) A compliance notice may require the person to whom it is addressed to-  

(a) cease, correct or reverse any action in contravention of this Act;  

(b) take any action required by this Act;  

(c) restore assets or their value to a company or any other person;  

(d) provide a community service, in the case of a notice issued by the 

Commission; or  

(e) take any other steps reasonably related to the contravention and designed to 

rectify its effect.  

(3) When issuing a notice in terms of subsection (1) to a regulated person or 

entity, the Commission … must send a copy of the notice to the regulatory 

authority that granted a licence or similar authority to that regulated person or 

entity, and in terms of which that person is authorised to conduct business.  

(4) A compliance notice contemplated in subsection (1) must set out –  

(a) the person or association to whom the notice applies;  

(b) the provision of this Act that has been contravened;  

(c) details of the nature and extent of the non-compliance;  

(d) any steps that are required to be taken and the period within which those steps 

must be taken; and  

(e) any penalty that may be imposed in terms of this Act if those steps are not 

taken.  
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(5) A compliance notice issued in terms of this section, or any part of it, remains 

in force until-  

(a) it is set aside by-  

(i) the Companies Tribunal, or a court upon a review of the notice, in the case of 

a notice issued by the Commission …; or  

(b) the Commission … as the case may be, issues a compliance certificate 

contemplated in subsection (6). 

(6) If the requirements of a compliance notice issued in terms of subsection (1) 

have been satisfied, the Commission … as the case may be, must issue a 

compliance certificate.  

(7) If a person to whom a compliance notice has been issued fails to comply with 

the notice, the Commission … as the case may be, may either –  

(a) apply to a court for the imposition of an administrative fine; or  

(b) refer the matter to the National Prosecuting Authority for prosecution as an 

offence in terms of section 214(3), but may not do both in respect of any 

particular compliance notice.  

 

 

[18] From the above it is clear that section 171 sets out the requirements for a 

compliance notice issued by the CIPC. The material requirements are discussed, next. 

 

[19] The CIPC may issue a compliance notice to any person in the prescribed form.14 

Such person has to be a person the CIPC believes on reasonable grounds has either 

contravened the Companies Act15 or has “assented to, was implicated in, or directly or 

indirectly benefited from, a contravention” of the Companies Act.16 From what appears 

above it is clear the CIPC relied on the former ground when issuing the Compliance 

Notice. This is based on section 171(1)(a).  

                                                 
14 See footnote 1 above. 
15 Section 171(1)(a). 
16 Section 171(1)(b). 
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[20] Section 171(1)(b) appears to be dealing with a person who either agreed, 

benefitted or was implicated in the contravention of the Companies Act. The latter 

appears to be what I consider complicity in the contravention of the Companies Act. 

 

[21] Both instances of section 171(1) (i.e. section 171(1)(a) and section 171(1)(b)) 

require that the belief by the CIPC that there is contravention of the Companies Act be 

based on reasonable grounds. For completeness, it is to be mentioned that the CIPC is not 

entitled to issue a compliance notice for the alleged contraventions which could be 

addressed by an application to court or to this Tribunal in terms of the provisions of the 

Companies Act.17 

 

[22] The purpose of a compliance notice is five-fold. These include to direct the 

recipient of such notice to “cease, correct or reverse any action”, which is alleged to 

contravene the Companies Act;18 take an action required by the Companies Act,19 and 

“take any other steps reasonably related to the contravention and designed to rectify its 

effect”.20  

 

[23] The contents of the compliance notice under section 171(1) ought to include the 

following. The notice ought to mention the applicable person or association to be 

notified; the contravened provision of the Companies Act; provide details of the nature 

and extent of the contravention or the non-compliance; state the steps required to be taken 

                                                 
17 Section 171(1). 
18 Section 171(2)(a).  
19 Section 171(2)(b). 
20 Section 171(2)(e). 
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and the period within which the steps ought to be taken to rectify the contravention or the 

non-compliance, and state a penalty which may be imposed should the requisite steps not 

be taken.21  

 

[24] Once a compliance notice has been issued it would remain in force until it is 

reviewed and set aside by this Tribunal or the court.22 The CIPC is also empowered to set 

aside a compliance notice once its requirements have been satisfied by issuing a 

compliance certificate.23  

 

[25] In the event of failure to comply with a compliance notice, the CIPC would be 

entitled to either bring an application to court seeking that an administrative fine be 

imposed or refer the matter for prosecution to the National Prosecuting Authority as an 

offence under section 214(3)24 of the Companies Act or do both.25  

 

Setting aside a compliance notice 

[26] To recap: the Applicant seeks that the Compliance Notice be set aside. But, the 

Applicant is not challenging the nature, form or manner in which the Compliance Notice 

was issued. In other words, the Applicant does not appear to be saying that the 

                                                 
21 Section 171(4). 
22 Section 171(5)(a)(i). 
23 Section 171(6). Regulation 139(2) prescribes that a compliance certificate be issued on Form COR 139.2.  
24 Section 214 deals with the making of false statements, reckless conduct and non-compliance with the 

provisions of the Companies Act. In section 214(3) it is stated that “[i]t is an offence to fail to satisfy a 

compliance notice issued in terms of [the Companies Act], but no person may be prosecuted for such an 

offence in respect of a particular compliance notice if the [CIPC] … has applied to a court in terms of 

section 171(7)(a) for the imposition of an administrative fine in respect of that person’s failure to comply 

with that notice.” 
25 Section 171(7). 
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Compliance Notice should be reviewed and set aside for failure to comply with the 

requirements under section 171, in particular, or of the Companies Act, in general.  

 

[27] Further, the Applicant is not alleging that it had complied with the Compliance 

Notice. Should this have been the case the proper step to take would have been the to 

approach the CIPC for the issuance of a compliance certificate.26 In fact, the Applicant is 

not saying at all why the Compliance Notice ought to be set aside. 

 

[28] By way of deductive analogy of the statements made in the founding affidavit it is 

clear that the Applicant has corrected or rectified the contravention forming a subject 

matter of the contravention. This may have been before or even after the Compliance 

Notice was issued on 4 February 2021. But it appears that the CIPC is not aware of the 

fact that the contraventions were subsequently rectified by the Applicant. There is no 

evidence that the Applicant had notified the CIPC of the rectification of the errors or 

contravention.  

 

[29] But, even if the contravention has been rectified, the CIPC as a regulator ought to 

be granted an opportunity to consider the submissions or representations alleging the 

rectification of the contravention. Once this has occurred the CIPC would be expected to 

pronounce whether or not it is satisfied that there is compliance with the Compliance 

Notice. The latter step is taken by the CIPC issuing a compliance certificate.27  

 

                                                 
26 See footnote 23 above. 
27 Ibid. 
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Conclusion 

[30] Considering what is stated above it is clear that there is or was a contravention of 

the impugned provisions of the Companies Act. In fact, the Applicant has admitted this in 

the founding affidavit.28 The Applicant had sought to explain the source of the 

contravention in what is described as “the differences” between the impugned annual 

financial statements or versions thereof. The contravention has been rectified. And the 

Applicant has also apologised for these.  

 

[31] But this does not take away the fact that there was a contravention. The CIPC is 

either not yet aware of the rectification or not satisfied that the contravention has been 

satisfied. Whatever the case may be, the CIPC was entitled to issue the Compliance 

Notice. The notice also appears to have been properly issued. Therefore, when 

considering these prevailing circumstances in this matter, I am satisfied that there is no 

reason or ground to either modify or cancel or even set aside, if you will, the Compliance 

Notice. This application will be dismissed for lack of merit. 

 

[32] What may be left to say is that the Applicant should strongly consider complying 

with the Compliance Notice or to furnish proof of the rectification of the contravention to 

the CIPC. This would include – as done in this application – an explanation on what led 

to the contravention in the first place. The CIPC - if satisfied - would be expected to issue 

a compliance certificate. And if not satisfied, the CIPC would be expected to notify the 

Applicant of its further requirements. The Applicant would then be entitled to consider 

the decision taken by the CIPC and decide what further steps to take, if any.  

                                                 
28 See pars [6] and [7] above. 
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[33] When all these are considered, this application actually appears to be premature or 

even unnecessary. This is even a further reason why it ought to be dismissed. 

 

Order 

[34] In the premises I make the following order: 

a) the application is dismissed. 

 

_________________________  

 Khashane La M. Manamela   

 Member, Companies Tribunal 

12 July 2021 


