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COMPANIES TRIBUNAL OF SOUTH AFRICA 

 

          Case Number:  CT00670ADJ2021  

In the matter between: 

ABSA BANK LIMITED                                                                                  Applicant 

        

and 

 

AFRICANACITY BURIAL SERVICES (PTY) LIMITED                         Respondent 

(Registration Number: 2020/479125/07)    

 

 

Presiding Member    : Khashane La M. Manamela (Mr.) 

 

Date of Decision    : 30 June 2021 

 

 

DECISION (Order and Reasons) 

 

Summary: Objection to the respondent’s name “AFRICANACITY BURIAL 

SERVICES” under s 160 of the Companies Act 71 of 2008 (the Act). Objection is based 

on ss 11(2)(a)(iii) and 11(2)(b)(i) [sc. s 11(2)(b)(iii) of the Act. The grounds for the 

objection are that the respondent’s name is the same as and/or is confusingly similar to 

the applicant’s trade mark “AFRICANACITY”. Held, that the claim based on s 

11(2)(a)(iii) is refused, as the respondent’s name is “not the same as” or identical to the 

applicant’s trade mark, due to the inclusion of the words “BURIAL SERVICES” in the 

name. Held, further that the application, as based on s 11(2)(b)(iii) that the respondent’s 

name is confusingly similar to the applicant’s trade mark is granted, with costs. Held, 

further that the respondent is directed to change its name and to pay the party and party 

costs of the applicant.    

 

Khashane La M. Manamela 
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Introduction  

[1] The Applicant ABSA BANK LIMITED is the proprietor of the registered trade 

mark “AFRICANACITY”. The Respondent’s name “AFRICANACITY BURIAL 

SERIVICES”, evidently, includes the word “AFRICANACITY”. This application 

brought in terms of section 160(1)1 of the Companies Act 71 of 2008 (the Companies 

Act) is for the Respondent to be directed to change its name to a name which satisfies the 

requirements of section 11(2)2 of the Companies Act with regard to the Applicant’s 

registered trade mark “AFRICANACITY”.  

 

[2] The application is unopposed. It is before this Tribunal in the form of an 

application for default order.3 The papers in the application were served on the 

Respondent utilising the electronic mail or email method of delivery. Delivery by email is 

one of the recognised methods for the delivery of documents of this Tribunal in terms of 

the Companies Regulations, 2011.4 One of the Respondent’s directors reacted to the 

application papers and advised the Applicant’s attorneys that the Respondent is in the 

                                                 
1 Section 160(1) of the Companies Act 71 of 2008 (the Companies Act) reads in the material part: “A 

person to whom a notice is delivered in terms of [the Companies] Act with respect to …the registration of a 

company’s name, or any other person with an interest in the name of a company, may apply to the 

Companies Tribunal in the prescribed manner and form for a determination whether the name, … 

registration or use of the name … satisfies the requirements of [the Companies] Act. (2) An application in 

terms of subsection (1) may be made- (a) within three months after the date of a notice contemplated in 

subsection (1), if the applicant received such a notice; or (b) on good cause shown at any time after the date 

of the reservation or registration of the name that is the subject of the application, in any other case.” 
2 See par [6] below, for a reading of the material part of s 11(2) of the Companies Act. 
3 Regulation 153 reads in the material part: “(1) If a person served with an initiating document has not filed 

a response within the prescribed period, the initiating party may apply to have the order, as applied for, 

issued against that person by the Tribunal. (2) On an application in terms of sub-regulation (1), the Tribunal 

may make an appropriate order - (a) …; and (b) if it is satisfied that the notice or application was 

adequately served.”     [underlining added for emphasis] 
4 See Table CR-3 of Annexure 3 to the Companies Regulations, read with regulation 7 of the Companies 

Regulations.  
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process of changing its name. Therefore, I am satisfied that the application was 

adequately served on the Respondent.5 

 

Applicant’s case (analysis against the applicable legal principles) 

[3] The Respondent was incorporated or registered on 17 June 2020. It is stated that 

the existence of the Respondent or the Respondent’s name only came to the attention of 

the Applicant on 02 October 2020. Evidently, this was over three months from the date of 

registration of the Respondent.6 The Applicant was alerted to the Respondent’s name by 

the Applicant’s attorneys of record. The attorneys appear to have become aware of the 

name when they were routinely conducting a search for potential conflicting names at the 

instance of the Applicant. The next day, on 03 October 2020 they were instructed to 

embark on a name objection process. I am satisfied that good cause, as required by 

section 160(2)(b) of the Companies Act, has been shown regarding the timing of this 

application on the Applicant’s part.7 

 

[4] From October 2020 onwards, the Applicant’s Attorneys communicated with one 

of the directors of the Respondent about the name change. The Respondent voluntarily 

furnished the Applicant’s attorneys with an undertaking that it would cease and desist 

from using its current name in the light of the Applicant’s trade mark. In other words, the 

Respondent agreed to change its name to exclude the word “AFRICANACITY” from its 

name. But the Respondent did not effect the name change. Consequently, the Applicant 

caused this application to be filed. As indicated above, the Respondent’s director reacted 

                                                 
5 See footnote 3 above. 
6 See s 160(2), quoted in footnote 1 above, for reference to the time periods applicable to name objections. 
7 Ibid. 
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to the application, explaining the cause of the delay in or reasons for the voluntarily-

initiated name change. The director (again) undertook to hasten the name change process. 

 

[5] Back to the merits of the application. The Applicant’s case is that the 

Respondent’s name is the same as its registered trade mark AFRICANACITY or 

confusingly similar to the registered trade mark. The applicant states that its case is 

premised upon the provisions of section 11(2)(a)(iii) and 11(2)(b)(i) of the Companies 

Act. I think reference to the latter provision is inadvertent. The Respondent appears to 

have intended to rely on section 11(2)(b)(iii) of the Companies Act, instead. Section 

11(2)(b)(i) of the Companies Act deals with contending company names and has nothing 

to do with objections based on registered trade marks. Therefore, henceforth I will refer 

to section 11(2)(b)(iii) of the Companies Act.  

 

[6] Section 11(2) of the Companies Act reads in the material part: 

  

“(2) The name of a company must-  

(a) not be the same as –  

(i) …;  

(ii) …;  

(iii) a registered trade mark belonging to a person other than the company …, 

unless the registered owner of that mark has consented in writing to the use of the 

mark as the name of the company … 

(b) not be confusingly similar to … trade mark … contemplated in paragraph (a) 

unless -  

 (i) in the case of names referred to in paragraph (a)(i), each company bearing 

any such similar name is a member of the same group of companies;  



 5 

(ii) in the case of a company name similar to a defensive name or to a business 

name referred to in paragraph (a)(ii), the company, or a person who controls the 

company, is the registered owner of that defensive name or business name;  

(iii) in the case of a name similar to a trade mark or mark referred to in paragraph 

(a)(iii), the company is the registered owner of the business …” 

 

[7] I do not agree that the Respondent’s name is “the same as” or identical to the 

Applicant’s trade mark “AFRICANACITY”. The inclusion of the words “BURIAL 

SERVICES” in the Respondent’s name places it beyond the clutch – so to speak - of the 

prohibition in section 11(2)(a)(iii). Therefore, the Applicant’s case based on this 

provision would fail. 

 

[8] The other part of the Applicant’s case is that by virtue of the inclusion of the word 

“AFRICANACITY” in the Respondent’s name, the latter is confusingly similar to the 

Applicant’s registered trade mark “AFRICANACITY”. Without much ado, I agree.  

 

Conclusion (and costs) 

[9] Therefore, I find that the inclusion of the word “AFRICANACITY” in the 

Respondent’s name renders the name not satisfactory of the provisions of section 

11(2)(b)(iii) of the Companies Act. Consequently, I will make an order directing the 

Respondent to change its name.  

 

[10] The Applicant also sought a costs order against the Respondent. Although the 

Respondent – as deduced from the correspondences between the Respondent’s director 

and the Applicant’s attorneys – appears to be genuine about changing its name to one 
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compliant with the Companies Act. The Applicant provided the Respondent with an 

opportunity to effect the name change from October 2020 until April 2021, but in vain.  

 

[11] The Respondent has always conceded its wrongdoing with regard to the use of the 

name which includes the word AFRICANACITY. Through its director the Respondent 

has always undertaken to remove the cause of the Applicant’s complaint. But the 

Respondent has failed to act with the required level of haste in changing its name. 

Consequently, the Applicant had to launch these proceedings. Therefore, a costs order 

against the Respondent is warranted under the circumstances.  

 

Order 

[12] For the abovementioned reasons, the following order is made: 

a) that, the Respondent’s registered company name “AFRICANACITY 

BURIAL SERVICES (PTY) LTD”, due to the inclusion of the word 

“AFRICANACITY” in the name, is found not to satisfy the requirements 

of section 11(2)(b) of the Companies Act 71 of 2008; 

 

b) that, the Respondent is directed to choose a new name and file a notice of 

amendment to its Memorandum of Incorporation reflecting a name which 

is satisfactory of the requirements of the Companies Act 71 of 2008; 
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c) that, the Respondent is directed to complete the activities ordered in b) 

hereof within 90 calendar days from date of service of this order on the 

Respondent; 

 

d) that, the Respondent is liable for the costs of this application at the scale of 

party and party in terms of the tariffs of the High Court of South Africa. 

 

_________________________ 

Khashane La M. Manamela 

Member, Companies Tribunal 

30 June 2021 

 


