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IN THE COMPANIES TRIBUNAL OF SOUTH AFRICA 

 

Case No: 00576ADJ2021  

 

In the matter between: 

Tsogo Sun Casinos (Pty) Ltd Applicant 

and   

Emnotweni Holdings (Pty) Ltd First respondent 

Companies and Intellectual Property Commission Second respondent 

 

Presiding Member of the Tribunal : P.A. Delport  

Date of Decision    : 20 July 2021 

 

 

DECISION  

 

 

 

INTRODUCTION 

 

[1] The applicant applies for a default order because the name of the first respondent 

does not comply with sections 11(2)(b)(iii) and 11(2)(c)(i) of the Companies Act 71 of 

2008 (“Companies Act” / “Act”). 
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[2]  Regulations 142 and 153 of the Companies Act (GNR 351 of 26 April 2011) 

(“Companies Act regulations” / “regulations”) inter alia regulate an application to the 

Companies Tribunal (“Tribunal’) as well as the application for a default order under 

certain circumstances. 

 

[3]   The jurisdiction of the Tribunal in this matter is as determined in section 160(1) of the 

Companies Act. 

 

 

BACKGROUND 

 

[4]  The applicant is Tsogo Sun Casinos (Pty) Ltd, a company incorporated in terms of 

the Companies Act. 

 

[5]  The first respondent is Emnotweni Holdings (Pty) Ltd (2018/035684/07), a company 

incorporated in 2018 in terms of the Companies Act. 

 

[6] The second respondent is the Companies and Intellectual Property Commission, 

established in terms of section 185 of the Companies Act, with the objectives and 

functions as in section 186  

 

[7]  The application is brought by Cindy Eva Wannell, authorised to do so by a resolution 

of directors in terms of section 74 of the Companies Act.  

 

[8] The applicant became aware of the registration of a company with the name 

Emnotweni Holdings (Pty) Ltd, apparently in 2019.  

 

[9] The applicant is the proprietor of the “Emnotweni” trade mark in respect of various 

classes in terms of the Trade Marks Act 194 of 1993.  
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[10] The applicant applied to the Companies Tribunal for relief on 10 February 2021. This 

was after various attempts by the applicant to engage the first respondent on the 

issue of the name “Emnotweni Holdings (Pty) Ltd” were unsuccessful. 

 

[11]  A copy of the CTR 142 and supporting affidavit as lodged with the Companies 

Tribunal were served by the sheriff at the registered address of the first respondent 

on 15 February 2021 and electronically on the second respondent on 10 February 

2021  

 

[12]  There was no reaction by the first respondent in respect of the application to the 

Tribunal. 

 

[13] The relief in respect of the name of the first respondent sought by the applicant in 

para 10 of the founding affidavit lodged with the CTR 142 is: 

“10.1 The Respondent is to change its name to one that does not incorporate and is 

not confusingly and/or deceptively similar to the Applicant’s EMNOTWENI trade 

mark; 

10.2 The Respondent is to pay the Applicant’s costs of these proceedings if it 

opposes the relief sought; 

10.3  in the event that the Respondent fails to comply with the order set out in 

paragraph 10.1 above, within 60 days, the Commissioner of Companies be directed, 

in terms of Section 160(3)(b)(ii) read with Section 14(2) of the Companies Act, to 

record the Respondent’s registration number followed by ‘(Pty) Ltd’, as the 

Respondent’s interim company name on the companies register; and 

10.4 the applicant be granted further and/or alternative relief.” 

 

 

 

ISSUES and APPLICABLE LAW 

 

[14] Section 160, which determines the jurisdiction of the Companies Tribunal, provides, 

as far as it is relevant for the present matter, as follows: 

“160. Disputes concerning reservation or registration of company names.—(1) 

A person to whom a notice is delivered in terms of this Act with respect to an 

application for reservation of a name, registration of a defensive name, application to 

transfer the reservation of a name or the registration of a defensive name, or the 
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registration of a company’s name, or any other person with an interest in the name of 

a company, may apply to the Companies Tribunal in the prescribed manner and form 

for a determination whether the name, or the  reservation, registration or use of the 

name, or the  transfer of any such reservation or registration of a name, satisfies the 

requirements of this Act. 

(2) An application in terms of subsection (1) may be made— 

(a) ... 

(b) on good cause shown at any time after the date of the reservation or 

registration of the name that is the subject of the application, in any other 

case. 

(3) After considering an application made in terms of subsection (1), and any 

submissions by the applicant and any other person with an interest in the name or 

proposed name that is the subject of the application, the Companies Tribunal— 

(a) must make a determination whether that name, or the reservation, registration 

or use of the name, or the transfer of the reservation or registration of the 

name, satisfies the requirements of this Act; and 

(b) may make an administrative order directing— 

(c)  

… 

 

 (ii) a company to choose a new name, and to file a notice of an 

amendment to its Memorandum of Incorporation, within a period and on any 

conditions that the Tribunal considers just, equitable and expedient in the 

circumstances, including a condition exempting the company from the 

requirement to pay the prescribed fee for filing the notice of amendment 

contemplated in this paragraph.” 

 

[15]  The relevant provisions of section 11 provide: 

 

“(2)  The name of a company must— 

  (a) not be the same as— 

 … 
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 (iii) a registered trade mark belonging to a person other than the company, 

or a mark in respect of which an application has been filed in the Republic for 

registration as a trade mark or a well-known trade mark as contemplated in 

section 35 of the Trade Marks Act, 1993 (Act No. 194 of 1993), unless the 

registered owner of that mark has consented in writing to the use of the mark 

as the name of the company; or 

 … 

(b) not be confusingly similar to a name, trade mark, mark, word or 

expression contemplated in paragraph (a)  

… 

(ii) in the case of a company name similar to a defensive name or to a 

business name referred to in paragraph (a) (ii), the company, or a person who 

controls the company, is the registered owner of that defensive name or 

business name; 

… 

(c) not falsely imply or suggest, or be such as would reasonably mislead a 

person to believe incorrectly, that the company— 

 (i) is part of, or associated with, any other person or entity; 

…” 

  

 

EVALUATION 

 

[16] Section 160, as quoted above, provides: 

“(2) An application in terms of subsection (1) may be made— 

… 

(b) on good cause shown at any time after the date of the reservation or 

registration of the name that is the subject of the application, in any other 

case.” 

 

[17]  The Act does not define what is meant by “good cause” in terms of section 160(2)(b).  

In The Highly Nutritious Food Company (Pty) Ltd v The Companies Tribunal and 
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Others (91718/2016) [2017] ZAGPJHC ( 22 September 2017) the Court said at para 

18 that “[t]he section requires the applicant to furnish a reasonable explanation as to 

why the application should be entertained by the Tribunal. It does not require an 

explanation only as to the delay in bringing the application... [and] the Tribunal was 

obliged to look at the whole matter including the merits to determine whether it was 

in the interests of justice to entertain the application.” 

 

[18]  The applicant has, in my opinion, complied with both elements of The Highly 

Nutritious Food Company (Pty) Ltd “good cause” test. It has substantive grounds to 

bring the application and there was no “undue delay” in bringing the application. 

 

[19] I am satisfied that the notice to the first respondent was adequately served (reg 

153(2)(b)). 

 

[20] An allegation of facts set out in an initiating document that is not specifically denied 

or admitted in an answer must be regarded as having been admitted: regulation 

143(4). 

 

[21] The respondent did not answer, and even if its recalcitrance is seen as a denial, 

“bald” denials will, as was been pointed out in National Director of Public 

Prosecutions v Zuma 2009 (2) SA 277 (SCA), not be sufficient (see also Colyn v 

Tiger Food Industries Ltd t/a Meadow Feed Mills (Cape) 2003 (6) SA 1 (SCA), Lodhi 

2 Properties Investments CC v Bondev Developments (Pty) Ltd 2007 (6) SA 87 

(SCA) and Ragavan v Kal Tire Mining Services SA (Pty) Ltd 2019 JDR 1739 (GP) in 

respect of default judgments).  

 

[22] The tests for confusion as developed in respect of trade marks are also applied in 

respect of company names: Peregrine Group (Pty) Ltd v Peregrine Holdings Ltd 

2001 (3) SA 1268 (SCA): see also infra. 
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[23] The elements to prove “confusion” in section 11(2)(b) and “reasonably mislead” in 

section 11(2)(c) are the same (Lucky Star Ltd v Lucky Brands (Pty) Ltd and Others 

2017 (2) SA 588 (SCA)) and that principle will be applied in this ruling. 

 

[24] In Orange Brand Services Ltd v Account Works Software (Pty) Ltd (970/12) [2013] 

ZASCA 158 (22 November 2013) the SCA said: 

 “[10] The authors of Kerly’s Law of Trade Marks and Trade Names (14th ed para 17 – 

023.) point out that whether there is a likelihood of deception or confusion is a 

question of fact, and for that reason decided cases in relation to other facts are of 

little assistance, except so far as they lay down any general principle.” 

 See also (minority judgment) in Koni Multinational Brands (Pty) Ltd v Beiersdorf AG 

(553/19) [2021] ZASCA 24 (19 March 2021). 

 

[25] In Plascon-Evans Paints Ltd v Van Riebeeck Paints (Pty) Ltd 1984 (3) SA 623 (A) at 

641H – 642C) the elements to be taken into account to determine confusion or 

deception were set out and the Court said that in an infringement action the onus is 

on the plaintiff to show the probability or likelihood of deception or confusion. “It is 

sufficient if the probabilities establish that a substantial number of such persons will 

be deceived or confused. The concept of deception or confusion is not limited to 

inducing in the minds of interested persons the erroneous belief or impression that 

the goods in relation to which the defendant's mark is used are the goods of the 

proprietor of the registered mark, ie the plaintiff, or that there is a material connection 

between the defendant's goods and the proprietor of the registered mark; it is 

enough for the plaintiff to show that a substantial number of persons will probably be 

confused as to the origin of the goods or the existence or non-existence of such a 

connection.” 

 

[26] Whether there is a reasonable likelihood of such confusion arising is a matter for the 

judgment of the court and it is a question of fact which will have to be determined in 

the light of all the circumstances of each case: Better Homes Expo (Pty) Ltd v 

Consep Home Ideas (Pty) Ltd case supra and authorities there cited. 
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FINDING  

 

[27] The  name of the first respondent does not comply with sections 11(2)(b)(iii)  and 

11(2)(c)(i) of the Companies Act.  

 

[28] The first respondent is to file, free of chage, a notice of an amendment of its 

Memorandum of Incorporation, within 60 days of receipt of this order in order to 

change its name to exclude the word “Emnotweni”. 

 

[29] In my opinion the relief sought by the applicant in para 10.3 of the founding affidavit 

is not within the jurisdiction of the Companies Tribunal as determined in section 

160(3)(b) of the Companies Act and as “creature of statute” the Companies Tribunal 

does not have any other “inherent” powers. 

 

[30] However, I have read the ruling and incisive and learned comments of my brother 

Khashane La M. Manamela in Telkom SA SOC Limited v Open Serve (Pty) Limited 

and Another CT00471ADJ2020 (13 March 2021) on (para 25 et seq), inter alia, the 

following passage from Comair Ltd v Kulula South Africa (Pty) Ltd and Others 

65895/2019 ZAGPPHC of 25 May 2020: 

 “It is declared that the Third Respondent [CIPC] is empowered to make an 
administrative order directing the Second Respondent to change the name of a 
company to its registration number, upon failure of the relevant company to change 
its name in accordance with an order made by the Third Respondent.” (my 
emphasis). 

 

[31] I share his views (and may I add also his doubts) on the judgment and may have 

some comments to add, but that would, in light of his final ruling and the possible 

application of the Comair Ltd case supra,  be superfluous and irrelevant. I also did 

not have the benefit of argument on the matter. 

 

[32] If the first respondent fails to comply with the order set out in para 28 above, the 

Commissioner of Companies is directed, in terms of Section 160(3)(b)(ii) read with 

Section 14(2) of the Companies Act, to record the first respondent’s registration 
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number followed by “(Pty) Ltd”, as the first respondent’s interim company name on 

the companies register.  Due to the fact that such an action will have the effect that 

the company will, for all intents and purposes, be unable to continue to operate due 

to statutory prescripts, such an action by the Commissioner should be preceded by 

adequate notice. 

 

[33] There is no order for costs. 

 

 

P.A. DELPORT 

COMPANIES TRIBUNAL: MEMBER 

 

 

 

 

 


