
 1 

  

COMPANIES TRIBUNAL OF SOUTH AFRICA 

             

Case Number: CT00654ADJ2021  

In the matter between: 

TEBOGO SHIRINDA               Applicant 

 

and 

 

 

LEBOGANG SHIRINDA                                       Respondent 

 

in respect of the removal of the respondent as director of Shirinda Trading and Projects 

(Pty) Ltd 

 

 

Presiding Member    : Khashane La M. Manamela (Mr.) 

 

Date of Decision    : 31 May 2021 

 

Summary: Application for the removal of the respondent as the director of the company 

called Shirinda Trading and Projects (Pty) Ltd in terms of section 71(8) of the Companies 

Act 71 of 2008 – the respondent alleged to have neglected to fulfill his role and perform 

his duties as the director of the company and thus hindering the conduct of the business 

of the company – the applicant required to establish that the respondent has neglected or 

has been in derelict of his functions as a director, as envisaged by section 71(3)(b) of the 

Companies Act – held that the application is granted and the respondent is removed as 

the director of the company 

 

 

DECISION (Reasons and an Order) 

 

 

Khashane La M. Manamela 
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Introduction 

[1] The applicant, Mr Tebogo Shirinda, brought this application for the removal of 

his co-director, Mr Lebogang Shirinda from the private company known as Shirinda 

Trading and Projects (Pty) Ltd (the company). The relief is contemplated by section 

71(8)1 of the Companies Act 71 of 2008 (the Companies Act). 

 

[2] The application is not opposed. The papers were initially served on the respondent 

on 16 April 2021 by registered post using his postal address obtained from the company’s 

records kept by the Companies and Intellectual Property Commission (the CIPC). The 

applicant furnished proof of postage when filing his papers with this Tribunal. After the 

matter was allocated to me I caused the applicant (through the office of the Registrar of 

this Tribunal) to address - under oath - specific issues in the merits of the application. I 

will disclose the issues in a moment.  

 

[3] The applicant acceded to the request and furnished additional or supplementary 

affidavit, which was shared with the respondent, again by registered post. The applicant 

furnished proof of postage by registered post to the respondent dated 19 May 2021. 

Notably more than 10 calendar days or 7 business days have since elapsed without any 

reaction from the respondent. The dispatch of documents by registered post is one of the 

prescribed methods for the delivery of documents under the Companies Regulations, 

2011 (the Companies Regulations).2 I am satisfied that the application was adequately 

                                                 
1 See par [11] below, for the reading of section 71(8) of the Companies Act. 
2 Methods of delivery of documents are set out in Table CR3 of Annexure 3 to the Companies Regulations, 

2011, read with regulation 7, also of the Companies Regulations. 
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served to allow this matter to be heard by way of a request for default order, as envisaged 

by regulation 153 of the Companies Regulations.3 

 

Applicant’s case 

[4] The applicant’s case is contained in the two affidavits referred to above. As 

already indicated the applicant seeks that the respondent be removed from his position as 

the other director of the company.  

 

[5] In the initial affidavit the applicant had made the following paltry statements in 

his affidavit: 

 

“[The respondent] has neglected his duties as a director of Shirinda Trading as he 

no longer attend any meeting nor take my call regarding the Company. This 

makes it difficult for me to run the Company as sometimes I require his 

signature. 

He’s also not taking any calls from the bankers and clients nor return their calls.” 

 

 

[6] I have already indicated that I caused communication to be sent to the applicant 

by the office of the Registrar. The following was the material part of the communication: 

 

                                                 
3 Regulation 153 reads in the material part: “(1) If a person served with an initiating document has not filed 

a response within the prescribed period, the initiating party may apply to have the order, as applied for, 

issued against that person by the Tribunal. (2) On an application in terms of sub-regulation (1), the Tribunal 

may make an appropriate order - (a) …; and (b) if it is satisfied that the notice or application was 

adequately served. (3) Upon an order being made in terms of sub-regulation (2), the recording officer must 

serve the order on the person described in subsection (1) and on every other party.” 
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“2. The Member has preliminarily reviewed the documents and requested 

that this communication be directed to you requesting you to furnish an 

affidavit in which you address the following: 

 

2.1 what relief are you seeking against Mr JL Shirinda, you co-

director in the company? In other words what do you want the 

Tribunal to do against him. 

 

2.2 did the directors agree on what role was to be played by each of 

them? If so what role is to be played by Mr JL Shirinda? 

 

2.3 In what way did Mr JL Shirinda neglect his duties; was 

obstructive or refused to co-operate or do what he is required to 

do? Please indicate specific incidents and where possible dates 

of those incidents. For example, on 28 February 2020 Maema 

Attorneys sent a letter to Mr JL Shirinda asking him to resign 

and he failed to respond to the letter. 

 

3.   The affidavit addressing what is stated in 2.1 to 2.3 above should also be 

sent to Mr JL Shirinda by registered post and proof of postage must be 

submitted together with the affidavit to the Companies Tribunal. 

 

4.   The applicant is also requested to submit a copy of the memorandum of  

incorporation of the company to the Companies Tribunal.” 

 

 

[7] Following the request the applicant filed a second affidavit, together with the 

company’s Memorandum of Incorporation (Form COR 15.1A)  issued by the CIPC on 17 

May 2021 (the MOI); the registration certificate of the company (Form COR 14.3) and 

the Notice of Incorporation (Form COR 14.1A), both also dated 17 May 2021, which 

reflect the details of the two directors (i.e. the applicant and the respondent) of the 
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company, including the postal address used by the applicant when serving the documents 

on the respondent, referred to above.  

 

[8] In the second affidavit filed the applicant makes the following statements to 

supplement his case for the removal of the respondent as the second director of the 

company: 

 

“     4. 

JL Shirinda has showed no interest in the operations of the business of the 

company and has refused to resign making it difficult for me to run the business 

operations of the company. 

 

     5. 

JL Shirinda is a co signatory in the business account of the company and the 

mandate given to the bank on the operation of the account is that two (2) must 

sign. I also cannot access any credit to run the company’s projects as he is 

requested to sign as a co-director 

 

     6. 

I here failed to operate the business to his intransigent attitude of refusing to go 

to the bank and sign consent to be removed as joint signatory on the business 

account of the company and all my request to my co-director to attend to a 

directors meeting in order to deal with his position in the Company and his 

resignation in light of his lack of interest in the operations of the business, fell on 

deaf ears. 

 

     7. 

Mr. JL Shirinda was supposed to manage the business operations with me and to 

participate in all decision-making processes of the business. 
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     8. 

Mr. JL Shirinda was further supposed to source new business for the company 

but has since showed no interest in doing so, leaving the operations of the 

business and management of the company in my hands alone. 

 

8.1 On 01/02/2019 – He was supposed to represent the company at Witbank 

Laboratory in a project that was awarded to the company that he failed to attend 

to the obligation resulting in the contract being cancelled. 

 

8.2 On 27/09/2019 – He was supposed to have worked at Gayani Lab on a 

contract awarded to the company he once again failed to attend resulting in the 

cancellation of the contract. 

 

8.3 On 24/10/2019 -He was supposed to have attended the tender briefing in 

Transnet on behave of the company, he failed to attend resulting in the company 

losing the opportunity to bid. 

 

      9. 

Under the circumstances I request that M.Joseph Lebohang Shirinda be removed 

as a director of Shirinda Trading and Projects (Pty) Ltd.” 

 

 

[9] Before launching this application, the applicant had caused to be sent a letter, 

through a firm of attorneys, requesting the respondent to resign as director of the 

company. Maema Attorneys directed a letter dated 28 February 2020 by registered post to 

the respondent using the very same postal address used by their client when serving the 

papers. The letter refers to “resignation forms” being included with the letter for 

completion, signature and return by post by the respondent back to the attorneys. The 

material part of the letter for current purpose reads: 
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“1.2 You have demonstrated that you have no interest in the Company and its 

operations. 

 

1.3 As a result you have been very obstructive in the operations and progress 

of the company in that you refuse to cooperate with your co-director in 

fulfilling your duties and obligations as directors. 

 

1.5  You have not taken part in the operations of the company for over a 

period of three years. 

 

1.6 The company has suffered tremendously due to your actions.” 

 

 

[10] Obviously the letter did not yield the desired outcome, hence this application. I 

discuss the applicant’s case against the applicable legal principles, next. 

 

Applicant’s case and the applicable legal principles 

[11] As already indicated, this application is premised on the provisions of section 

71(8) of the Companies Act. This section reads as follows: 

 

“If a company has fewer than three directors- 

(a) subsection (3) does not apply to the company; 

(b) in any circumstances contemplated in subsection (3), any director or 

shareholder of the company may apply to the Companies Tribunal, to make a 

determination contemplated in that subsection; and  

(c) subsections (4), (5) and (6), each read with the changes required by the 

context, apply to the determination of the matter by the Companies Tribunal.” 
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[12] But the substantive part of the application for removal of a director of the 

company is determined on the basis circumstances contemplated in section 71(3) of the 

Companies Act, which reads in the material part:  

 

“If a company has more than two directors, and a shareholder or director has 

alleged that a director of the company- 

(a) has become- 

(i) ineligible or disqualified in terms of section 69, other than on the grounds 

contemplated in section 69(8)(a); or 

(ii) incapacitated to the extent that the director is unable to perform the functions 

of a director, and is unlikely to regain that capacity within a reasonable time; or 

(b) has neglected, or been derelict in the performance of, the functions of 

director, the board, other than the director concerned, must determine the matter 

by resolution, and may remove a director whom it has determined to be ineligible 

or disqualified, incapacitated, or negligent or derelict, as the case may be.” 

 

[13] Generally, the provisions of section 71(3) of the Companies Act relate to: (a) the 

ineligibility or the disqualification (of a person from occupying the position of a director 

of a company) in terms of section 694 of the Companies Act; (b) the incapacitation of a 

director with no potential for recovery within a reasonable time,5 and (c) where a director 

is said to have neglected or have been in derelict in the performance of the director’s 

functions.6  

 

 

[14] I have referred to the complaints by the applicant and the circumstances under 

which the respondent is said to have neglected or been in derelict in the performance of 

                                                 
4 Section 71(3)(a)(i) of the Companies Act. 
5 Section 71(3)(a)(ii) of the Companies Act. 
6 Section 71(3)(b) of the Companies Act. 
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his functions as a director of the company.7 Recently, I have had the benefit of deciding a 

matter whose facts – to a point – are similar to those in this matter, namely the decision 

of Mtshali v Lefutso.8 Although I refused to grant the relief sought in Mtshali v Lefutso 

due to the ineffectiveness of the allegations made, the following material from that matter 

would shed some light regarding the determination to be in this matter: 

 

“[8] In this matter Mtshali complains that his inability to get hold of Lefutso, 

which can liberally be understood to mean the unavailability of Lefutso, is 

hindering Mtshali to conduct the business of the company. When this is 

evaluated from the circumstances under section 71(3), referred to above, it 

appears that the circumstance under section 71(3)(b) is the one applicable to this 

matter. For the inability by Mtshali to get hold of Lefutso points to Lefutso 

neglecting or being derelict in the performance of his functions as a director of 

Bohloa. I am not suggesting for a moment that a case has been made out in this 

regard. That determination is busy unfolding. 

 

[9]  But section 71, in particular, or the Companies Act, in general, does not 

define or explain what constitutes neglecting or being in derelict in the 

performance of director’s functions. [see Henochsberg on the Companies Act at p 

278] That is a task falling on the proverbial shoulders of this Tribunal and is to be 

performed from the specific circumstances of the particular matter in hand. But 

guidance in this regard may be obtained from previous decisions of this Tribunal. 

I have had the privilege of being part of a panel of this Tribunal which decided 

the matter of Spineco Medical International (Pty) Ltd & Another v Webb 

[Companies Tribunal, Case Number: CT021NOV2014, 11 August 2015], 

wherein the circumstances under section 71(3)(b) were discussed extensively. 

[see Spineco was followed in this regard in the decision of Magdalena Bunting & 

Another v Greg Podmore, Companies Tribunal, Case Number: 

CT00377ADJ2020, 09 October 2020] This Tribunal, on the basis of various 

                                                 
7 See pars [5], [8] and [9] above. 
8 Mtshali v Lefutso, Companies Tribunal, Case Number: CT00482ADJ2020, 17 December 2020. 
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authorities, endeavoured in Spineco to ascribe some meaning to the words or 

concepts “neglected” and being “derelict” appearing in section 71(3)(b). This 

Tribunal ultimately held in Spineco that the word “derelict” referred to desertion 

or abandonment and, consequently, the involved conduct has a connotation of 

being deliberate, purposeful or even intentional about it. And that, dereliction or 

being in derelict would “require something more than negligence, at least as 

recklessness or even intent”. [see Henochsberg on the Companies Act at p 278] 

Further “neglect” or “neglected” - as a form of conduct - was held in Spineco to 

imply omission rather than an act. 

 

[See generally Van der Walt JC and Midgley JR Principles of Delict (3rd edition) 

(LexisNexis Butterworths Durban 2005 on pp 166 to 167] Also, the use of the 

word “negligent” in section 71(3)(b) appears to suggest the existence of an 

additional ground for removal as a director of a company in the sense that 

“neglect” and “negligence” do not really mean the same thing. [see Henochsberg 

on the Companies Act at p 278]  

 

[10] The decision of Spineco or some of the dicta therein appear(s) relevant 

and persuasive for the issues to be determined in this matter, including the 

following from the decision: 

“…[in] the context of section 71(3)(b) a director would be neglecting to 

perform his or her functions as a director of a company if he or she had 

given insufficient attention to his or her actions. Therefore when regard 

is had to the standards of directors duties and fiduciary duties of 

directors, the particular director would have failed to adhere to the 

standards legally required of him, when a reasonable person under the 

same circumstances would have acted to the contrary.” [see Spineco at 

par [57]] 

 

[11] The determination whether or not to remove Lefutso as director of 

Bohloa requires consideration of Lefutso’s conduct from the standards of 

directors’ duties and fiduciary duties of directors. These are set out in section 76 

of the Companies Act. But it is not necessary to traverse the provisions of section 
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76, for current purposes. I consider this matter to turn on a different aspect 

altogether. 

 

[12] To recap: what is to be determined in this matter is whether the inability 

by Mtshali to get hold of Lefutso points to Lefutso neglecting or being derelict in 

the performance of his functions as a director, as provided by section 71(3)(b)? 

The unanswered questions ensuing from the lack of clarity in Mtshali’s 

statements, stated above, become more pronounced now when considering this 

ultimate question.  

 

[13] To be removed as a director of a company on the basis that one is 

neglecting or been in derelict of one’s functions as a director may not, in my 

view, relate to one’s physical absence away from the company in which one is a 

director, but the non-performance of one’s functions or fulfilment of a role of a 

director. This includes the defective performance of such functions or the 

inadequate fulfilment of such a role. Obviously, one has to be available to the 

company or to fellow director(s) in the company to reasonably perform the 

impugned functions. But mere inaccessibility of a fellow director does not 

implicate the non-accessible director of the conduct contemplated in section 

71(3)(b). The neglect or dereliction of functions or duties ought to be confirmed 

by evidence of tasks or functions not performed by the impugned director. Put 

differently, the complaining director or shareholder has to establish that there is 

an agreement or arrangement in place in terms of which the non-accessible 

director is to perform particular tasks, such as acting as being a financial or 

marketing director of the company, but that the impugned director has neglected 

or is in derelict of performing his functions in that role or position. It may also 

concern a very specific task or issue regarding the impugned director’s failure to 

attend a properly convened meeting of directors. Therefore, it does not suffice to 

merely state that the one director is looking for the other. The neglect or derelict 

in the performance of the functions of a director has to be established from 

specific lapses in the conduct of a director, as envisaged from the provisions of 

section 71(3)(b). Otherwise, even a purported value judgment call or sweeping 

statement by the one director that the other director is hindering the conduct of 

the business of the company would not suffice.” 
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Conclusion 

[15] I am satisfied that the applicant has indicated clearly the circumstances under 

which the respondent has neglected or been in derelict in the performance of his functions 

as a director.9 There is no need to traverse these. I find the respondent’s conduct to have 

been what is envisaged by the provisions of section 71(3)(b) for the removal of the 

respondent as the director of the company. An order will be granted to reflect this 

finding.  

 

Order 

[16] I therefore proceed to make an order in the following terms:  

a)  that, the respondent, Joseph Lebogang Shirinda (Identity Number: 841224 

5800 080) be and is hereby removed from the office or position of the 

director of Shirinda Trading and Projects (Pty) Ltd (Registration Number: 

2012/154300/07);  

 

b) the applicant or any person acting on behalf of the applicant is hereby 

authorised to take all steps necessary for the removal of the respondent as 

a director of Shirinda Trading and Projects (Pty) Ltd (Registration 

Number: 2012/154300/07) from the records of the Companies and 

Intellectual Property Commission;  

 

c)  the Companies and Intellectual Property Commission is requested to assist 

in respect of giving effect to a) and b) of this order.  

                                                 
9 See pars [5], [8] and [9] above. 
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_________________________    

Khashane La M. Manamela (Mr.)     

Member, Companies Tribunal 

31 May 2021 


