
 

 

IN THE COMPANIES TRIBUNAL OF THE REPUBLIC OF SOUTH AFRICA 

“The Tribunal”  

      Case Number: CT0556/ADJ/2021 

In the matter between: 

Cresco Holdings (Pty) Ltd    Applicant  

(Registration number: 2004/034974/07) 

AND 

Cresco Holdings  (Pty) Ltd    Respondent  

(Registration Number: 2020/258291/07) 

_____________________________________________________________ 

   DECISION 

_____________________________________________________________ 

    

INTRODUCTION: 

[1] The Appl icant is Cresco Holdings (Pty) Ltd , a a company 

incorporated in terms of the company laws of South Afr ica, 

with i ts registered address at 267 West Bui lding 1st Floor,  

Centurion, Gauteng 1.  

                                                 
1 CIPC disclosure certificate dated 24 March 2020 



 2 

[2]  The Respondent is Cresco Holdings (Pty) Ltd, a 

company incorporated in terms of the company laws 

of South Afr ica, with i ts registered address at 14 Marina 

Close, Pearl  Rise, Somerset West, Western Cape, 7130 2.  

 [3]  This is  an appl ication for a default order, in terms of 

S.160 of the Companies Act (“the Act”), read with 

Regulation 153, that the Respondent, Cresco Holdings 

(Pty) Ltd,  does not satis fy the requirements of Section 

11(2)(a)(i) of the Act, and that the Respondent be 

directed to change its registered name to a name that 

is not the same as that of the Appl icant.  

Submissions by Applicant 

[4]   The Appl icant, represented herein by i ts director, 

Johannes Conrad Hefer, duly authorized 3, has 

compl ied with procedural  requirements and has 

deposed to an affidavit as required by Regulation 

1424, and further furnished proof of service of this 

appl ication on the Respondent,  via email , on 16 

February 2021 at 09h43, and read by the Respondent 

                                                 
2 Annexure CH 1-company details 
3 By Virtue of board resolution dated 18 January 2021 (Annexure CH) 
4 Regulation 142(1)- A person may apply to the Tribunal  for an order in respect of any mattter 

contemplated by the Act. or these regulations, by completing and filing with the Tribunal's recording 

officer- 

(a)  an application in Form 142; and  

(b)  a supporting affidavit setting out the facts on which the application is based. 

(2)  The applicant must serve a copy of the application and afffidavit on each respondent named in 

 the application, within 5 business days after filing it. 

(3)  The application in terms of this Regulation must- 

 (a) indicate the basis of the application, stating the section of the Act or these Regulations in 

 terms of which the application is made; and 

(b)  Depending on the context- 

 (i) set out the Commission's decision that is being appealed or reviewed; 

 (ii) set out the decision of the Tribunal that the applicant seeks to have varied or rescinded; 

 (ii) set out the regulation in respect of which the applicant seeks condonation; or 

(c)  indicate the order sought;and 

(d) state the name and address of each person in repsect of whom the order is sought 
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on the same day at 11:08.  The Appl ication was f i led 

with the Tr ibunal  on 10 February 2021.  

[5]  Despite receipt of the appl ication 5, the Respondent 

did not f i le an answering aff idavit  within the stipulated 

20 day period,as required by Regulation 143(1)(a) and 

(b)6 . The Appl icant has therefore f i led a Notice of 

Motion, in terms of Regulaion 145(3) 7, for a default 

order in terms of regulation 153 8.  

 [6]  The Appl icant was registered in 2004, ini t ial ly under the 

name "Cresco Project Finance", and was in May 2006, 

changed to Cresco Holdings 9 . The Appl icant became 

aware of the existence of the Respondent in January 

2021 and immediately thereafter resolved to appoint 

Mr Hefer to pursue this appl ication, as evidenced by 

the board resolution dated 18 January 2021 , and the 

subsequent f i l ing of the appl ication for rel ief with the 

Tr ibunal  on 10 February 2021. The Appl icant submitted 

that there is no association between itsel f and the 

Respondent, and that as the Respondent's  registered 

name is exactly the same as that of the Appl icant, this 

wil l  cause confusion and may very wel l  negatively 

                                                 
5 email confirmation of successful delivery of the email to the Respondent submitted 
6 (1) Within 20 business days after being served with a complaint referral, or an application, that has 

been filed with the Tribunal, a respondent who wishes to oppose the complaint or application must- 

(a) serve a copy of an Answer on the initiating party; and 

(b) file the answer with proof of service. 
7 A Notice of Motion to be made before the tribunal, for any purpose in terms of the Act and these 

regulations, must be in Form CTR145. 
8 Regulation 153 (1) - If a person served with an initiating document has not filed a response within the 

prescribed period, the initiating party may apply to have the order, as applied for, issued against that 

person by the Tribunal. 

(2) on an application in terms of subregulation (1), the Tribunal may make an order- 

 (a) after it has heard any required evidence concerning the motion; and 

 (b) if it is satisfied that the notice or application was adequately served. 

(3) Upon an order being made in terms of subregulation (2), the recording officer must serve the order 

on the person described in subsection (1) and every other person. 
9 Certificate of change of name of company issued by the Registrar of Companies and Close 

Corporations on 02 May 2006 
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affect the Appl icant 's business . The Appl icant prays for 

an order directing the Respondent to change its name 

as a matter of urgency.  

  

Application of the Law  

[7]   This is  an appl ication in terms of S.160 read with 

Section 11(2)(a)(i) of the Act.  Section 160 provides:  

“ A person to whom a not ice is del ivered in terms of 

this Act with respect to an applicat ion fo r reservat ion 

of a name, regist ration of a defensive name, 

appl ication to transfer the reservat ion of a name or 

the regist ration of a defensive name, or the 

regist ration of a company’s name, or any other person 

with an interest in the name of a company, may apply 

to the COMPANIES TRIBUNAL in the prescribed manner 

and form for a determination whether the name, or 

the reservat ion, regist ration or use of the name, or the 

transfer of any such reservat ion or regist ration of a 

name, satisf ies the requirements of this Act (s11).”  

 Section 160 (2)(b) which is relevant to this case, 

provides that an appl ication in terms of subsection 1 

above, may be made on good cause  shown  at any 

time after the date of reservation or registration of the 

name that is the subject of the appl ication, in any 

other case.  

[8]  Section 160(3) provides for the powers of the Tr ibunal 

where subsections (1) and (2) have been satisf ied. I t 

provides as fol lows:  
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“After considering an appl ication made in terms of 

subsection (1),  and any submissions by the appl icant 

and any other person with an interest in the name or 

proposed name that is the subject of the appl ication, 

the COMPANIES TRIBUNAL-  

(a)  Must make a determination whether that name, 

or the reservat ion, regist ration or use of the 

name, or the transfer of the reservat ion or 

regist ration of the name, sat isf ies the 

requirements of this Act (s.11); and 

(b)  May make an administ rat ive order directing- 

(i )  The Commission to- 

(cc) cancel the reservat ion of a 

name, or the regist ration of a 

defensive name. 

(i i ) a company to choose a new name, 

and f i le a not ice of amendment to its 

Memorandum of Incorporat ion, within a 

period and on any condit ions that the 

tribunal considers just,  equitable and 

expedient in the circumstances, including 

a condit ion exempting the company from 

the requirement to pay the prescribed 

fee for f i l ing the not ice of amendment 

contemplated in this paragraph.”  

[9]   The Tr ibunal  is therefore tasked with consider ing this 

appl ication and satisfying i tsel f that i t compl ies with 

the requirements of s .  11 (2)(a)(i ), which provides:  
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 “The name of a company must - 

(a)  not be the same as- 

(i )  The name of another company, 

domest icated company, registered 

external company, close 

corporat ion or co-operat ive  

Evaluation 

[10] I  am satisf ied that the Appl icant has shown good 

cause that i t has a material  and legitimate interest in 

pursuing this appl ication with the Tr ibunal , i t is , without 

a doubt, apparent that visual ly and aural ly, the 

Appl icant and Respondent’s names are exaclty the 

same. For a name to be the same, i t must be identical 

rather than “similar to” 10. In Global Vitaity 

Incorporated v Enzyme Process Afr ica (Pty) Ltd Limited 

and Others (20884/2013) [2015]ZAWCHC 111 (21 August 

2015) para 87,  the court said in respect of sub -s(a) 

that “….the f i rst  respondet’s company name [is]  the 

same as the appl icant’s….trade mark (but for the word 

“Afr ica” at the end of the company name)” This i s, 

with respect,  not the “same” as interpreted supra in 

respect of in sub-s(2)(a) and (the addit ion of a word) 

would rather make that name “similar”,  as provided for 

in sub-s (2)(b 11).  In this apppl ication, both Appl icant 

and Respondent names are exaclty the same and 

therefore identical ;  "CRESCO HOLDINGS (PTY) LTD". 

Section 12(2) of the Act provides that the Commission 

must reserve each name as appl ied for in the name of 

                                                 
10 Henochsberg issue 15@ p.58 
11 Extracted from Henochsberg issue 15 @ p.58 
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the appl icant, unless (a) the appl icant is prohibited in 

terms of section 11(2)(a), from using the name as 

appl ied for. Section 11(2)(a)(i) prohibits the 

Commission from registering the name of a company 

that is the same as that of another company, and 

should not have registered the name of the 

Respondent, which al ready existed in i ts register as 

belonging to the Appl icant.  

FINDINGS 

[11]  The Respondent's name, Cresco Holdings (Pty) Ltd, 

registered  in January 2020, is the same as that of the 

Appl icant, Cresco Holdings (Pty) Ltd, which was 

regsistered on 02 May 2006. The Respondent name 

therefore offends against section 11(2)(a) (i)  of the 

Act.  

ORDER: 

I t is  therefore ordered: 

1.   that the Respondent is directed to choose a new 

name, and fi le a notice of amendment to i ts 

Memorandum of Incorporation, within 30 days from 

date of this order, which name must not consist of, or 

incorporate 'Cresco Holdings '.   

2.  should the Respondent fai l  to f i le i ts amended Notice 

of Incorporation as stated in (1) above, the 

Commission is ordered:      

  (i ) to enter the Respondent's registration   

  number, fol lowed by ' (Pty)Ltd', as the interim 
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  name of the Respondent, in the companies 

  register and on the registration cert if icate . 

   

_______________ 

B. Zulu 

Member: Companies Tribunal 

26 April 2021 


