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IN THE COMPANIES TRIBUNAL OF THE REPUBLIC OF SOUTH AFRICA 

CASE NO: CT00550ADJ2020 

In ex parte application of:   

LINKS GOLF CLUB (RF) LIMITED      Applicant 

(Registration Number: 2006/017924/06) 

Issues for determination: This is an application for an exemption from the 

requirement to appoint a social and ethics committee in terms of section 

72(5)(b)1 of the Companies, 2008 (Act No. 71 of 2008), read with regulation 43(2) 

of the Companies Regulations, 2011. 

Coram: Lindelani Daniel Sikhitha 

Decision handed down on 19 March 2021 

 

DECISION (Reasons and Order) 

___________________________________________________________________ 

 

A. INTRODUCTION AND BACKGROUND FACTS 

[1] This is an ex parte application for an exemption from the requirement to 

appoint a social and ethics committee (“an SEC”) in terms of section 72(5)(b) 

read with section 72(6) of the Companies Act, 2008 (Act No. 71 of 2008) (“the 
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Act”).  The Applicant in this matter is Links Golf Club (RF) Limited, which is a 

public company with limited liability, duly formed and incorporated in terms of 

the company laws of the Republic of South Africa.  The Applicant has its 

business address situated at 1 Jack Nicklaus Drive, Links Golf Estate, St 

Francis Bay, Eastern Cape, South Africa, 6312 

[2] The application is supported by an Affidavit deposed to by Jeffrey Scott Clause 

(“Clause”) who is the Chief Executive Officer of the Applicant.  I am satisfied 

that Clause is duly authorised to sign all documents, forms and affidavits on 

behalf of the Applicant.  He is also authorised to do all those things that are 

necessary to give effect to all the resolutions of the Board of Directors of the 

Applicant regarding the current application.  A copy of the Resolution of the 

Board of Directors of the Applicant confirming Clause’s authority has been 

attached to Clause’s Affidavit and marked Annexure “F”. 

[3] It is stated in Clause’s Affidavit that the Applicant’s public interest score is 

currently 574 points for its financial year ending 30 September 2020.  A copy 

of the detailed calculation of the public interest score of the Applicant is 

annexed to Clause’s Affidavit and marked Annexure “B”.  It follows therefore 

that the Applicant is required to appoint an SEC in terms of section 72(4) of 

the Act unless if the Applicant is automatically exempted from doing so in 

terms of either of the grounds provided for in regulation 43 of the Regulations, 

2011 (“the Regulations”). 

[4] The Main Object of the Applicant is “to own the St Francis Links Golf Course, 

the Clubhouse and associated elements and to run the operation as a 

business to the benefit of all shareholders”.  The Applicant is accordingly 
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ringfenced in terms of its Memorandum of Incorporation (MoI).  The Applicant 

was set up as a public company due to previous legislative requirements 

regarding the number of its members but has not been converted to a private 

company due to the financial constraints associated with conversation thereof. 

[5] The Applicant currently has 514 owners of properties (the owner members) 

situated within the Links Golf Estate.  The Applicant currently has 

approximately 35 employees and previously it had approximately 50 

employees. 

[6] The Applicant’s assets and income are used to advance its objectives for the 

benefit of its members under guidance of the board of directors, which serves 

without remuneration.  The Applicant’s total revenue for the year ended 30 

September 2020 was R19.1 million. 

[7] The Applicant is involved in a number of community related activities in the St 

Francis Bay area. These activities are summarized hereunder: 

7.1 Support of the Talhado Children’s Home through building of 

classrooms and offices; 

7.2 Contribution to the Penquin Rehab Centre building; 

7.3 Provided solution for storm water and water table problems in the 

village; 

7.4 Provide the back-up reservoir for water shortages in St Francis Bay 

area; 
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7.5 Supplied St Francis Bay water as recently as October 2020 and 

allowed the Kouga Municipality to drill two boreholes on the Estate for 

their use to supply the town; 

7.6 Golf development for the previously disadvantaged; 

7.7 Trained volunteer fire team assisting the local satellite fire station; 

7.8 Maintain Heritage Centre gardens, Sea Vista school field; 

7.9 St Francis Links entrance cameras have led to criminal arrest on 

R330; 

7.10 Host 40 people for Bridge Club twice a week – pre COVID 19; 

7.11 St Francis team assisted locals in crossing through the river during 

bridge collapse; 

7.12 Venue for local and regional community and council meeting; 

7.13 Food donations to various organisations; 

7.14 Support charitable events (HOSPICE / NSRI, etc) with more than R1.1 

million generated; 

7.15 Applicant’s staff played a significant role with the local Disaster 

Volunteer Group (DVG).  Their efforts helped to generate R1.8 million 

donations for 6500 food parcels distributed during the hard lockdown. 

[8] In order for the Applicant to fulfil the requirements of establishing an SEC, 

additional costs will have to be incurred which is not affordable for the 

Applicant in the current economic environment.  These costs will reduce the 

benefits already enjoyed by the local community.  The directors of the 
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Applicant are not currently remunerated for the services they render and in 

order to comply with King VI report, an additional independent non-executive 

director will have to be appointed and will have to be remunerated. 

[9] The Applicant only falls into the ambit of requiring the establishment of an SEC 

as a result of its membership being based on owning a property on St Francis 

Links Golf Estate.  If the internal membership of homeowners on St Francis 

Links Golf Estate are excluded from the public interest score calculation, the 

Applicant will not come near the 500 points which would then not require the 

establishment of an SEC by the Applicant. 

[10] As already stated the main aim of the Applicant is to own the St Francis Links 

Golf Course, the Clubhouse and associated elements and to run the operation 

as a business to the benefit of all its shareholders.  Considering the nature 

and extent of the Applicant’s activities it is not reasonably necessary in the 

public interest to require the Applicant to have an SEC. 

 

B. APPLICABLE LAW 

[11] Section 72(4) empowers the Minister of Trade and Industry (“the Minister”) to 

prescribe, by way of Regulations, those companies which shall be required to 

appoint an SEC.  The Minister did indeed make the Regulations in terms of 

section 223 of the Act. 

[12] Regulation 43 of the Regulations expressly states that it applies to every state 

owned company, every listed public company, and any other company that 

has, in any two of the previous five years, scored above 500 points in terms 
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of regulation 26(2) of the Regulations, or would have so scored if the Act had 

been in effect at that time. 

[13] Regulations 43(2) of the Regulations provides that a company to which 

regulation 43 applies must appoint an SEC unless if the company in question: 

13.1 is a subsidiary of another company that already has an SEC, and 

an SEC of that other company will perform the functions required 

by regulation 43 of the Regulations on behalf of that subsidiary 

company; or 

13.2 has been exempted by the Companies Tribunal in accordance 

with section 72 (5) and (6) of the Act. [Own emphasis added.] 

[14] In terms of section 72(5) a company that falls within a category of companies 

that are required in terms of section 72(4) and regulation 43 to appoint an SEC 

may apply to the Companies Tribunal in the prescribed manner and form for 

an exemption from that requirement, and the Companies Tribunal may grant 

such an exemption if it is satisfied that:  

14.1 the company in question is required in terms of other legislation 

to have, and does have, some form of formal mechanism within 

its structures that substantially performs the function that would 

otherwise be performed by an SEC in terms of section 72 and 

regulation 43 of the Regulations1; or 

                                                           
1  Refer to section 72(5)(a) of the Act. 
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14.2 it is not reasonably necessary in the public interest to require the 

company to have an SEC, having regard to the nature and extent 

of the activities of the company2. [Own emphasis added.]  

[15] In terms Clause’s Affidavit, the current application for exemption from the 

requirement to appoint an SEC is being made in terms of section 72(5)(b) of 

the Act.  Section 72(5)(b) of the Act provides that an exemption from the 

requirement to appoint an SEC may be granted by the Companies Tribunal 

on the basis that it is not reasonably necessary in the public interest to require 

such a company to appoint an SEC having regard to the nature and extent of 

the activities of the company in question. 

[16] In terms of regulation 142(1) of the Regulations, a person may apply to the 

Companies Tribunal for an order in respect of any matter contemplated by the 

Act, or the Regulations by completing and filing with the Companies Tribunal’s 

recording officer: 

16.1 an Application in Form CTR 142; and 

16.2 a supporting affidavit setting out the facts on which the application is 

based. 

[17] In the current application, the Applicant is seeking an exemption from 

appointing an SEC on the basis that it is not reasonably necessary in the public 

interest as contemplated in section 72(5)(b) of the Act to require the Applicant 

to appoint an SEC, having regard to the nature and extent of the Applicant’s 

                                                           
2  Refer to section 72(5)(b) of the Act. 
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activities, particularly in relation to the functions of an SEC as set out in 

regulation 43(5). 

[18] Form CTR 142 was duly signed on behalf of the Applicant by Andrew Winston 

Barton, who is the Company Secretary of the Applicant and who is duly 

authorised to do so in terms of the Resolution of the Board of Directors dated 

06 January 2021.  In addition, the application is supported by an Affidavit 

deposed to by Clause, who is the Chief Executive Officer of the Applicant and 

who is duly authorized to do so in terms the Resolution of the Board of 

Directors dated 06 January 2021. 

[19] I am therefore satisfied that the current application complies with the 

requirements set out in Regulation 142(1) of the Regulations and it is therefore 

properly brought before the Companies Tribunal.  I will now proceed to 

evaluate the merits of the application. 

 

C. EVALUATION OF THE MERITS AND FINDINGS 

[20] In order to determine the requirements for the exemption sought by the 

Applicant in terms of the current Application, it is necessary that I should have 

a look at the nature and extent of the activities that are currently performed by 

Applicant. The Applicant’s submissions in this regard can be summarised as 

follows: 

20.1 The main object of the Applicant is “to own the St Francis Links Golf 

Course, the Clubhouse and associated elements and to run the 

operation as a business to the benefit of all shareholders”.  The 
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Applicant is accordingly ringfenced in terms of its Memorandum of 

Incorporation (MoI). 

20.2 The Applicant was set up as a public company due to previous 

legislative requirements regarding the number of its members  but has 

not been converted to a private company due to the financial 

constraints associated with conversation thereof. 

20.3 The Applicant currently has 514 owners of properties (the owner 

members) situated within the Links Golf Estate. 

20.4 The Applicant currently has approximately 35 employees and 

previously it had approximately 50 employees. 

20.5 The Applicant’s assets and income are used to advance its objectives 

for the benefit of its members under guidance of the board of directors. 

20.6 The directors of the Applicant render their services for not 

remuneration. 

20.7 The Applicant’s total revenue for the year ended 30 September 2020 

was R19.1 million. 

20.8 As fully outlined in paragraph 7 above, the Applicant is involved in a 

number of community related activities in the St Francis Bay area. 

20.9 In order for the Applicant to fulfil the requirements of establishing an 

SEC, additional costs will have to be incurred which is not affordable 

for the Applicant in the current economic environment.  These costs 

will result in the ultimate reduction of the benefits already enjoyed by 

the local community. 
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20.10 The directors of the Applicant are not currently remunerated for their 

services and in order to comply with King VI report, an additional 

independent non-executive director will have to be appointed and will 

have to be remunerated. 

20.11 The Applicant only falls into the ambit of requiring the establishment 

of an SEC as a result of its membership being based on owning a 

property on St Francis Links Golf Estate.  If the internal membership 

of homeowners on St Francis Links Golf Estate are excluded from the 

public interest score calculation, the Applicant will not come near the 

500 points.  This would then mean the Applicant would not be required 

to establish an SEC. 

[21] I gathered from the papers placed before me that the current application is 

based on the premise that it is not reasonably necessary in the public interest 

to require the Applicant to have an SEC established having regard to the 

nature and extent of the current activities of the Applicant.  In my evaluation 

of the current application, I am expected to deal with issues related to the 

following: 

21.1 reasonable necessity; 

21.2 public interest; 

21.3 nature of the current activities of the Applicant; and 

21.4 extent of the current activities of the Applicant. 

[22] In my view, the evaluation of the issues listed above is important for purposes 

of my determination of the bigger question of whether the Applicant should be 
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granted an exemption from the requirement of establishing an SEC.  In 

undertaking such kind of evaluation, I will rely on the information provided by 

the Applicant in its papers and more specifically the allegations contained in 

Clause’s Affidavit. 

[23] The emphasis is on the fact that the main object for which the Applicant was 

formed was for purposes of managing a golf club for the benefit of all of its 

members. According to the Applicant’s MoI, the current limited scope of 

activities of the Applicant is confirmed. For purposes of the determination to 

be made herein, the Applicant’s current activities ought to be considered 

against the purpose and functions of an SEC as stated in regulation 43(5) of 

the Regulations. 

[24] In terms of regulation 43(5) of the Regulations, an SEC of a company should 

be appointed for purposes of serving functions which can be grouped into 

three categories: 

24.1 To monitor the company’s activities, having regard to any relevant 

legislation, other legal requirements or prevailing codes of best 

practice with regard to matters relating to:- 

24.1.1 Social and economic development, including the company’s 

standing in terms of the goals and purposes of: - 

24.1.1.1 The 10 principles set out in the United Nations 

Global Company Principles; 

24.1.1.2 The OECD recommendations regarding 

corruption (refer to the Organisation for Economic 

Co-operation and Development (OECD) website 

for further details (www.oecd. org)); 
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24.1.1.3 The Employment Equity Act, No 55 of 1998; and 

24.1.1.4 The Broad-Based Black Economic Empowerment 

Act, No 53 of 2003; 

24.1.2 Good corporate citizenship, including the company’s:- 

24.1.2.1 Promotion of equality, prevention of unfair 

discrimination and measures to address 

corruption; 

24.1.2.2 Contribution to development of the communities 

in which its activities are predominantly conducted 

or within which its products or services are 

predominantly marketed; and 

24.1.2.3 Record of sponsorship, donations and charitable 

giving; 

24.1.3 The environment, health and public safety, including the 

impact of the company’s activities and of its products or 

services; 

24.1.4 Consumer relationships, including the company’s policies 

and record relating to advertising, public relations and 

compliance with consumer protection laws; and 

24.1.5 Labour and employment, including:- 

24.1.5.1 The company’s standing in terms of the 

International Labour Organization Protocol on 

decent work and working conditions; and 

24.1.5.2 The company’s employment relationships, and its 

contribution toward the educational development 

of its employees; 
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24.2 To draw matters within its mandate to the attention of the Board as 

occasion requires; and  

24.3 To report, through one of its members, to the shareholders at the 

company’s annual general meeting on the matters within its 

mandate. 

[25] As outlined in regulation 43(5) of the Regulations, the role of an SEC is 

therefore in the main to look into compliance on social and ethics issues 

including but not limited to the following: 

25.1 triple bottom reporting; 

25.2 economic, social and environmental sustainability as provided for in 

the United Nations Global Reporting Initiatives; 

25.3 decent work; 

25.4 procurement; 

25.5 transformational goals; 

25.6 human rights, labour standards; 

25.7 anti-corruption; and 

25.8 all issues falling within its mandate. 

[26] In my view, an SECs are important not only to protect the communities and the 

environment where companies operate but for the protection of shareholders’ 

interests as well.  Any negative news relating to social and ethics have a 

serious economic impact for the company and the country in general.  It follows 

therefore that an SECs are established mainly for purposes of bringing these 
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issues to the attention of the board and also report in the shareholders 

meeting, if required.  Such reporting will ensure that the board and 

shareholders of the company recommends and takes appropriate corrective 

measures. 

[27] As we may all know, companies that are required to have an SECs are public 

companies, state owned companies and companies that have in any two or 

previous five years scored above 500 points in terms of the Regulations.  I am 

therefore enjoined to consider the functions of an SEC as provided for in 

regulation 43(5) of the Regulations when dealing with the current application. 

[28] However, whether a company should establish an SEC should be determined 

based on the prevailing circumstances of each applicant company.  One does 

not have to follow a one size fit all approach when evaluating applications of 

this nature. 

 

Exemption based on section 72(5)(b) of the Act (based on public interest 

considerations) 

[29] The current application for exemption from the requirement to appoint an SEC 

is brought in terms of section 72(5)(b) of the Act.  This section provides that 

an exemption may be granted on the basis that it is not reasonably necessary 

in the public interest to require the applicant company to appoint an SEC 

having regard to the nature and extent of the activities of the applicant 

company. 



Page 15 of 16 
 

[30] The Applicant had previously applied and was granted an exemption by the 

Companies Tribunal.3  In his determination, Khashane La M. Manamela, had 

the following to say which I consider to be relevant for purposes of my 

determination of the application: 

“[10] In terms of regulation 43(5) an SEC monitors the activities of the 

particular company against the law and prevailing codes of best practice; 

draw matters thereon to the attention of the board of directors and report 

to the shareholders at annual general meetings.  Accordingly, in 

determining the nature and extent of the company’s activities, regard 

ought to be had to what an SEC’s purpose is.  Although, every matter 

turns on its facts, full and further discussion on the regulation and section 

72(5)(b) of the Companies Act can be accessed in previous decisions of 

this Tribunal, some of which I have the privilege of being involved in 

available from the Tribunal’s website. 

[11] Against the backdrop of what is stated above, especially the 

nature and size of the applicant’s activities, it is my view that, it is not 

reasonably necessary in the public interest for the applicant to appoint 

an SEC. I accept that applicant’s activities are limited to the management 

of the golf club for its members. Therefore, an exemption will be granted 

for a period of 5 (five) years.” 

[31] Based on what is stated above, especially the nature and extent of the 

Applicant’s activities, it is my view that, it is not reasonably necessary in the 

                                                           
3 Ex parte: Links Golf Club (RF) Limited; In re: An application for an exemption from the requirement to appoint 

a social and ethics committee (CT010DEC2015) [2016] COMPTRI 35 (29 January 2016). 
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public interest to require the Applicant to appoint an SEC. I accept that the 

Applicant’s activities are mainly limited to owning the St Francis Links Golf 

Course, the Clubhouse and associated facilities and to manage the operations 

of the business of the Applicant to the benefit of all its members 

(shareholders).  Therefore, an exemption will be granted for a period of 5 (five) 

years.” 

 

D. ORDER 

[32] I therefore make the following order: 

32.1 The application for the exemption of the Applicant from appointing a 

Social and Ethics Committee is granted; and 

32.2 The Applicant is hereby exempted from the requirement to appoint a 

Social and Ethics Committee for a period of 5 (five) years from date 

hereof. 

 

 

_____________________________ 

LINDELANI DANIEL SIKHITHA 

Member of the Companies Tribunal 

19 March 2021 


