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IN THE COMPANIES TRIBUNAL OF SOUTH AFRICA 

 

Case No: CT00201/ADJ/2019 

 

In the matter between: 

 

Ray Charles Leonard  
(Sugar Ray Leonard) 

Applicant 

 

 

and 

 

Commissioner of Companies and  
Intellectual Property Commission 

First respondent 

Sugar Ray Leonard (Pty) Limited 
(2015/420308/07) 

Second respondent 

 

Presiding Member of the Tribunal : P.A. Delport  

Date of Decision    : 25 February 2021 

 

 
DECISION  

 

 
INTRODUCTION 

 

[1] The applicant applied for a default order because the name of the respondent does 

not comply with section 11 of the Companies Act 71 of 2008 (“Companies Act” / 

“Act”). 
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[2]  On 8 September 2020 the Tribunal made the following finding: 

 

“[20] The present application is refused based on the lack of evidence as to the 

long time period from registration of the second respondent to the lodging of the 

application with the Tribunal. 

 

[21]  The application is postponed sine die. 

 

[22] The applicant can file a supplementary affidavit, also to the respondents, to 

address the issue as in para [20]. 

 

[23] No finding is made on the substantive issues/merits of the application.” 

 

[3]   The applicant submitted a supplementary affidavit dated 23 December 2020 on 4 

February 2021 to the Tribunal.  

 

[4] The supplementary affidavit was apparently served on the first and second 

respondents as per para 31 of the supplementary affidavit.  

 

 

BACKGROUND 

 

[5]  The background to the application was set out in the ruling of 8 September 2020 

(“the 8 September 2020 ruling”) and will not be repeated here. 

 

[6] The supplementary affidavit refers to erroneous statements in the 8 September 2020 

ruling and although those are of no consequence in respect of this ruling, for 

completeness it need to be addressed: 

6.1  The reference in the 8 September 2020 ruling to the date of submission of the 

CTR 142 as 6 August 2020, and the subsequent errors in the calculation of 

time, is indeed not correct. However, the date is also not 6 August 2019 as 
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the applicant avers in para 13 of the supplementary affidavit. The correct date, 

as evidence by the date stamp of the Tribunal on the CTR 142 is in fact 10 

October 2019. 

 

6.2 The applicant avers in para 14 of the supplementary affidavit that the 

reference to section 11(2)(c) in para 13 of the 8 September 2020 ruling should 

have been to section 11(2)(b) and not to section 11(2)(c). The applicant refers 

consistently in the founding as well as supplementary affidavits and quotes, 

inter alia in para 38 of the default application as follows: 

“38 Furthermore, in terms of section 11 of the Companies Act, 2008 it 

states in sub-section -(2)(b)(i) that - 

"The name of a company must not falsely imply or suggest, or be such 

as would reasonably mislead a person to believe incorrectly that the 

company is part of, or associated with, any other person or entity” 

(emphasis is mine). 

 

It may be prudent to point out that this was the wording of section 11(2)(b) 

prior to amendment thereof by the Companies Amendment Act 3 of 2011 with 

effect from 1 May 2011 and it was therefore never enacted or effective as the 

Companies Act and the Companies Amendment Act came into operation on 

the same date. The reference in 8 September 2020 ruling as well as in this 

ruling to section 11(2)(c) is not done “incorrectly” as stated in the 

supplementary affidavit 

  

ISSUES and APPLICABLE LAW 

 

[7] Section 160, which determines the jurisdiction of the Companies Tribunal, provides, 

as far as it is relevant for the present matter, as follows: 

“160. Disputes concerning reservation or registration of company names.—(1) 

A person to whom a notice is delivered in terms of this Act with respect to an 

application for reservation of a name, registration of a defensive name, application to 

transfer the reservation of a name or the registration of a defensive name, or the 
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registration of a company’s name, or any other person with an interest in the name of 

a company, may apply to the Companies Tribunal in the prescribed manner and form 

for a determination whether the name, or the  reservation, registration or use of the 

name, or the  transfer of any such reservation or registration of a name, satisfies the 

requirements of this Act. 

(2) An application in terms of subsection (1) may be made— 

(a) ... 

(b) on good cause shown at any time after the date of the reservation or 

registration of the name that is the subject of the application, in any other 

case. 

(3) After considering an application made in terms of subsection (1), and any 

submissions by the applicant and any other person with an interest in the name or 

proposed name that is the subject of the application, the Companies Tribunal— 

(a) must make a determination whether that name, or the reservation, registration 

or use of the name, or the transfer of the reservation or registration of the 

name, satisfies the requirements of this Act; and 

(b) may make an administrative order directing— 

 

(i) the Commission to— 

 

(aa) reserve a contested name, or register a particular defensive name that 

had been contested, for the applicant; 

(bb) register a name or amended name that had been contested as the name 

of a company; 

(cc) cancel the reservation of a name, or the registration of a defensive 

name; or 

(dd) transfer, or cancel the transfer of, the reservation of a name, or the 

registration of a defensive name; or 

 (ii) a company to choose a new name, and to file a notice of an 

amendment to its Memorandum of Incorporation, within a period and on any 

conditions that the Tribunal considers just, equitable and expedient in the 

circumstances, including a condition exempting the company from the 
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requirement to pay the prescribed fee for filing the notice of amendment 

contemplated in this paragraph.” 

 

[8] The relevant sections in respect of which the applicant applies for relief are: 

Section 11 (2):  “The name of a company must— 

(a)  not be the same as— 

... 

(iii) a registered trade mark belonging to a person other than the company, 

or a mark in respect of which an application has been filed in the Republic for 

registration as a trade mark or a well-known trade mark as contemplated in 

section 35 of the Trade Marks Act, 1993 (Act No. 194 of 1993), unless the 

registered owner of that mark has consented in writing to the use of the mark 

as the name of the company; or...” 

 

and 

   

  “(c)  not falsely imply or suggest, or be such as would reasonably mislead a 
person to believe incorrectly, that the company— 

 (i) is part of, or associated with, any other person or entity;” 
 

 

EVALUATION 

 

[9] Section 160, as quoted above, provides: 

“(2) An application in terms of subsection (1) may be made— 

… 

(b) on good cause shown at any time after the date of the reservation or 

registration of the name that is the subject of the application, in any other 

case.” [Emphasis is mine]. 

 

[10]  The Act does not define what is meant by “good cause” in terms of section 160(2)(b).  

In The Highly Nutritious Food Company (Pty) Ltd v The Companies Tribunal and 

Others (91718/2016) [2017] ZAGPJHC ( 22 September 2017) the Court said at para 
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18 that “[t]he section requires the applicant to furnish a reasonable explanation as to 

why the application should be entertained by the Tribunal. It does not require an 

explanation only as to the delay in bringing the application... [and] the Tribunal was 

obliged to look at the whole matter including the merits to determine whether it was 

in the interests of justice to entertain the application.” 

 

[11] The second respondent was incorporated in 2015, apparently with the same name 

that is the subject of the application.  

 

[12]  The “good cause” requirement has two elements, namely the merits of the 

application as well as the time within which the application was brought to the 

Tribunal.  

 

[13] In respect of “good cause” pertaining to the merits as in The Highly Nutritious Food 

Company (Pty) Ltd case the applicant indicates, for purposes of section 11(2)(a)(iii) 

that “Sugar Ray Leonard” is a well-known trade mark as contemplated in section 35 

of the Trade Marks Act 194 of 1993 because it is “well known in the Republic as 

being the mark of (a) a person who is a national of a convention country; or (b) a 

person who is domiciled in, or has a real and effective industrial or commercial 

establishment in, a convention country, whether or not such person carries on 

busines or has any goodwill in the Republic” (section 35(1) of the Trade Marks Act).  

 

[14] The “convention” referred to is the Paris Convention (1883) for the Protection of 

Intellectual Property and the United States of America and the Republic of South 

Africa are signatories of the convention.  The applicant is a national of the United 

States of America and that also makes him a “person with an interest in the name of 

a company” as per section 160(1). 

 

[15] An allegation of facts set out in an initiating document that is not specifically denied 

or admitted in an answer must be regarded as having been admitted: regulation 

143(4). 
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[16] The respondent did not answer, and even if its recalcitrance is seen as a denial, 

“bald” denials will, as was been pointed out in National Director of Public 

Prosecutions v Zuma 2009 (2) SA 277 (SCA), not be sufficient.  

 
[17] In the supplementary affidavit the applicant indicates the measures that it has taken 

to protect and to ascertain whether the name “Sugar Ray Leonard” was being used 

by another person or entity. This was done by way of “bots” and it was alerted  to the 

use of “Sugar Ray Leonard” during December 2018. I am not convinced that this 

should be sufficient, but based on the nationality of the applicant, I will accept that it 

is/was. 

 

[18] The period from December 2018 to the application to the Tribunal is, in my opinion, 

compliance with the time requirement in respect of “good cause” as in The Highly 

Nutritious Food Company (Pty) Ltd case. 

 

 

FINDING  

 

[19] The  name of the second respondent does not, as averred by the applicant, comply 

with section 11(2)(a)(iii) of the Companies Act in respect of well-known trade marks. 

It is therefore not necessary to make a finding in respect of section 11(2)(c)(i) of the 

Companies Act.  

 

[20]  It is noted that a trade mark was registered in South Africa but this was not the basis 

of the application and the “submission” of the proof thereof without a supporting 

affidavit and various other formal deficiencies has the effect that it cannot be 

considered. 

 

[21] The second respondent is to file a notice of an amendment of its Memorandum of 

Incorporation, within 60 days of receipt of this order in order to change its name to 

exclude the word/s “Sugar Ray Leonard”. 
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[22] The “suspended” relief sought by the applicant in para 59.2 of the founding affidavit 

is clearly not within the jurisdiction of the Companies Tribunal as determined in 

section 160(3)(b) of the Companies Act. As “creature of statute” the Companies 

Tribunal does not have any other “inherent” powers. 

 

[23] Any enforcement of a decision/finding of the Companies Tribunal is in terms of, inter 

alia, Part D of Chapter 7 of the Companies Act. 

 

 

 

SIGNATURE 

 

P.A. DELPORT 

COMPANIES TRIBUNAL: MEMBER 

DATE: 25 February 2021 

 

 

 

 


