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IN THE COMPANIES TRIBUNAL OF SOUTH AFRICA 

 

Case No: CT00615ADJ2021 

In ex parte application: 

 

MAGNOLIA CELLULAR INVESTMENT 2(RF) (PTY) LTD 

(Reg. No. 2017/068221/07 )      

 

Presiding Member of the Companies Tribunal: ISHARA BODASING  

Date of Decision: 17 March 2021 

___________________________________________________________________ 

DECISION 

 

1. INTRODUCTION 

 

1.1  Applicant is Magnolia Cellular Investment 2(RF) (Pty) Ltd., a company duly 

incorporated in accordance with the company laws of South Africa, with registration 

number 2017/068221/07, and having its registered address at Waterfall Campus 

Cnr Maxwell Drive and Pretoria Main, Buccleuch Ext 10 

Gauteng, 2090. 

 

1.2 In February 2021 Applicant applied to the Companies Tribunal for an exemption 

from appointing a Social and Ethics Committee (“SEC”) in terms of section 72 (5) 

and (6) of the Companies Act 71 of 2008 (“the Act”) read with Regulation 43 of the 

Companies Regulations1 (“the Regulations”). 

                                                           
1 GN R351 in GG 34239 of 26 April 2011. 
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1.3 Along with this, Applicant lodged an application for condonation for the late filing of 

this main application for exemption. 

 

1.4 The founding affidavit in the CTR142 form is properly deposed to by Mr Irshaad 

Esakjee a Director of the Applicant, duly authorised to do so on its behalf as per 

Board Resolution.2 

 

 

2. BACKGROUND 

 

2.1 Applicant is a ring-fenced holding company, whose sole business is holding an 

equity interest in Cell C. This includes issuing debt securities to repay existing 

credit facilities, refinancing indebtedness and related acquisition purposes. 

Applicant has neither operating activities nor employees. In terms of its 

Memorandum of Incorporation (MOI)3 Applicant is prohibited from conducting 

business other than is reasonably linked to its funding obligations under its ordinary 

debt facilities.    

 

2.2 Applicant submits that, due to the limited nature and extent of its business, it is not 

reasonably necessary in the public interest for it to establish and SEC. 

 

  

3. ISSUES 

 

3.1 The first issue to be considered is if Applicant’s late filing of the application for 

exemption can be condoned. 

 

3.2 If this issue is answered positively then the issue to be decided is if Applicant has 

made out a proper case for exemption. 

 

                                                           
2 Annx A of Applicant’s Founding Affidavit. 
3 Annx B of Applicant’s Founding Affidavit. 
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4. APPLICABLE LAW 

 

4.1 Section 72 of the Act stipulates:  

“(4) The Minister, by regulation, may prescribe –  

(a)  a category of companies that must each have a social and ethics 

committee, if it is desirable in the public interest, having regard to—  

i. annual turnover  

ii. workforce size; or  

iii. the nature and extent of the activities of such companies;  

(b)  the functions to be performed by social and ethics committees required by 

this subsection; and  

(c)  rules governing the composition and conduct of social and ethics 

committees.  

 

(5) A company that falls within a category of companies that are required in terms 

of this section and the regulations to appoint a social and ethics committee may 

apply to the Tribunal in the prescribed manner and form for an exemption from that 

requirement, and the Tribunal may grant such an exemption if it is satisfied that—  

… (b)  It is not reasonably necessary in the public interest to require the 

company to have a social and ethics committee, having regard to the nature 

and extent of the activities of the company.  

 

(6) An exemption granted in terms of subsection (5) is valid for five years, or such 

shorter period as the Tribunal may determine at the time of granting the 

exemption, unless set aside by the Tribunal in terms of subsection (7).  

 

(7) The Commission, on its own initiative or on request by a shareholder, or a 

person who was granted standing by the Tribunal at the hearing of the exemption 

application, may apply to the Tribunal to set aside an exemption only on the 

grounds that the basis on which the exemption was granted no longer applies.” 

 

4.2 The Companies Regulations provide in Regulation 43(1) that a SEC must be 

appointed by:  
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… (c) Any other company with a PIS above 500 in any two of the previous five 

(financial) years. 

 

4.3  Companies Regulation 43(3) states that a company’s Board that is required to 

have an SEC, and that––  … 

(b) is incorporated on or after the effective date, must constitute a social 

and ethics committee and appoint its first members within one year after 

–– 

… (iii) the date it first met the criteria set out in sub-regulation (1)(c), 

in any other case. 

 

4.4 Regulation 43(5) defines the functions of an SEC.  

 

4.5 The PIS is calculated in terms of  Regulation 26(2) as follows—  

(a)  a number of points equal to the average number of employees of the 

company during the financial year (‘employee’ has the meaning set out in the 

Labour Relations Act 66 of 1995 [Regulation 26(1)(a)];  

(b)  one point for every R1 million (or portion thereof) in third party liability of the 

company held by creditors at the financial year end;  

(c) one point for every R1 million (or portion thereof) in turnover during the 

financial year; and  

(d) one point for every individual who, at the end of the financial year, is known 

by the company-  

(i) in the case of the profit company, to directly or indirectly have a beneficial 

interest in any of the company’s issued securities; or  

(ii) in the case of non profit company, to be a member of the company, or a 

member of an association that is a member of the company.  

 

4.6 If a company is required to appoint an SEC, it may apply for a ruling by the Tribunal 

for an exemption, under the provision of section 72(5) of the Companies Act.  

 

4.7  In terms of Regulation 142(3), an application to this forum for a ruling must be 

made by filing:  

(a) an Application form CTR 142; and  
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(b) a supporting affidavit setting out the facts on which the application is based.  

 

5. EVALUATION 

 

Condonation  

 

5.1 Since the Applicant has, in the previous five years, thrice had a PIS exceeding 500 

(five hundred) points, it is required to appoint an SEC, which it has not yet done. In 

terms of the Company’s Regulations 43(3)(b)(iii), the filing of such an application 

should therefore have taken place during 2019. 

 

5.2 Applicant submits that the delay/omission was due to the challenges faced by Cell 

C in respect of its trading and operational conditions. Applicant’s attorney 

supplemented its papers in this regard by referring to various websites where these 

challenges were highlighted.  

 

5.3 Applicant’s Director submits further that, having recently been appointed, one of 

his priorities is to get the Applicant’s house in order. Based on the submissions 

made, I am satisfied that Applicant was not in wilful default of the Act and its 

Regulations, and I proceed to deal with the merits of the application.  

 

5.4 Applicant’s Public Interest Score (“PIS”) for the year 2017 was 4 798 (four thousand 

seven hundred and ninety-eight), for the year 2018 was 5 676 (five thousand six 

hundred and seventy-six) and for the year 2019, it was 5 827 (five thousand eight 

hundred and twenty-seven). These scores appear to be based on debt facilities 

previously issued by Applicant for it to acquire an equity interest in Cell C. 

 

5.5 Applicant argued that in terms of section 72(5)(b) it is not necessary in the public 

interest to require the company to have an SEC. This is because Applicant is a 

special purpose holding company and does not have scope to grow its activities 

and increase public exposure.  

 

5.6 Applicant has shown that its high PIS is due to its third-party liability. Furthermore, 

Applicant submits that its existence has no direct bearing on the environment, 
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health and public safety.  

 

6. FINDINGS 

 

I find that Applicant has made out a case to be exempted from appointing an SEC in 

terms of section 72(5)(b) of the Act.  

 

7. ORDER 

 

The application for an order for the exemption from the requirement to appoint the 

SEC is therefore granted for two years4 from the date of this order.  

  

 

 

ADV. ISHARA BODASING 

 

 

 

                                                           
4 In terms of section 72(6) of the Act 


