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IN THE COMPANIES TRIBUNAL OF SOUTH AFRICA 

 

Case No: CT00250ADJ2019  

In the matter between: 

 

Ubunye Africa Mining Services (Pty) Ltd Applicant 

 

vs 

 

Ubunye Africa Mining Solutions (Pty) Ltd 

 

Respondent 

 

 

 

Presiding Member of the Tribunal : P.A. Delport  

Date of Decision    : 1 March 2021  

 

 

DECISION  

 

 

INTRODUCTION 

[1] The applicant applies for a default order because the name of the respondent does 

not comply with section 11(2)(b) and (c)(i) of the Companies Act 71 of 2008 

(“Companies Act” / “Act”). 
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[2]  Regulations 142 and 153 of the Companies Act (GNR 351 of 26 April 2011) 

(“Companies Act regulations” / “regulations”) inter alia regulate an application to the 

Companies Tribunal (“Tribunal’) as well as the application for a default order under 

certain circumstances. 

 

[3]   The jurisdiction of the Tribunal in this matter is as determined in section 160(1) of the 

Companies Act. 

 

 

BACKGROUND 

 

[4]  The applicant is Ubunye Africa Mining Services (Pty) Ltd (2003/030911/07), a 

company incorporated in terms of the Companies Act. 

 

[5]  The respondent is Ubunye Africa Mining Solutions (Pty) Ltd (2018/550649/07), a 

company incorporated in terms of the Companies Act. 

 

[6]  The application is brought by Francois William George Pieters (ID 680608 5057 

085), a director of the applicant, who was authorised in terms of an undated 

resolution of the board of the applicant. 

 

[7] The applicant applied to the Companies Tribunal for relief on 29 November 2019 as 

indicated on the CTR 142. 

 

[8]  The applicant delivered documents, apparently a copy of the CTR 142 and 

supporting affidavit to the respondent at its physical address being Cnr Nasmith and 

Graphite Streets, Driehoek, Germiston, 1401, as evidence in the record of the 

Companies An intellectual Property Commission.   

 

[9] There is an illegible signature of acknowledgement receipt on the, apparently, 

covering letter dated 3 December 2019. 
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[10]  The delivery as above was not within the period of 5 business days as prescribed by 

regulation 142(3).  

 

[11]  There was no reaction or by the respondent. 

 

[12] The applicant therefore applies for a default order in terms of regulation 153. 

 

[13] The relief in respect of the name of the first respondent sought by the applicant as 

stated in the CTR 142 is that the name of the respondent be “withdrawn from the 

CIPC register.” 

 

 

ISSUES and APPLICABLE LAW 

 

[14] Section 160, which determines the jurisdiction of the Companies Tribunal, provides, 

as far as it is relevant for the present matter, as follows: 

“160. Disputes concerning reservation or registration of company names.—(1) 

A person to whom a notice is delivered in terms of this Act with respect to an 

application for reservation of a name, registration of a defensive name, application to 

transfer the reservation of a name or the registration of a defensive name, or the 

registration of a company’s name, or any other person with an interest in the name of 

a company, may apply to the Companies Tribunal in the prescribed manner and form 

for a determination whether the name, or the  reservation, registration or use of the 

name, or the  transfer of any such reservation or registration of a name, satisfies the 

requirements of this Act. 

(2) An application in terms of subsection (1) may be made— 

(a) ... 

(b) on good cause shown at any time after the date of the reservation or 

registration of the name that is the subject of the application, in any other 

case. 

(3) After considering an application made in terms of subsection (1), and any 

submissions by the applicant and any other person with an interest in the name or 

proposed name that is the subject of the application, the Companies Tribunal— 
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(a) must make a determination whether that name, or the reservation, registration 

or use of the name, or the transfer of the reservation or registration of the 

name, satisfies the requirements of this Act; and 

(b) may make an administrative order directing— 

 

(i) the Commission to— 

 

(aa) reserve a contested name, or register a particular defensive name that 

had been contested, for the applicant; 

(bb) register a name or amended name that had been contested as the name 

of a company; 

(cc) cancel the reservation of a name, or the registration of a defensive 

name; or 

(dd) transfer, or cancel the transfer of, the reservation of a name, or the 

registration of a defensive name; or 

 (ii) a company to choose a new name, and to file a notice of an 

amendment to its Memorandum of Incorporation, within a period and on any 

conditions that the Tribunal considers just, equitable and expedient in the 

circumstances, including a condition exempting the company from the 

requirement to pay the prescribed fee for filing the notice of amendment 

contemplated in this paragraph.” 

 

[15]  The relevant provisions of section 11 provide: 

 

“(2)  The name of a company must— 

  (a) not be the same as— 

 (i) the name of another company, domesticated company, registered 

external company, close corporation or co-operative; 

 (ii) a name registered for the use of a person, other than the company 

itself or a person controlling the company, as a defensive name in terms of 

section 12 (9), as a business name in terms of the Business Names Act, 1960 

(Act No. 27 of 1960), unless the registered user of that defensive name or 
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business name has executed the necessary documents to transfer the 

registration in favour of the company; 

 (iii) a registered trade mark belonging to a person other than the company, 

or a mark in respect of which an application has been filed in the Republic for 

registration as a trade mark or a well-known trade mark as contemplated in 

section 35 of the Trade Marks Act, 1993 (Act No. 194 of 1993), unless the 

registered owner of that mark has consented in writing to the use of the mark 

as the name of the company; or 

 (iv) a mark, word or expression the use of which is restricted or protected 

in terms of the Merchandise Marks Act, 1941 (Act No. 17 of 1941), except to 

the extent permitted by or in terms of that Act; 

  

(b) not be confusingly similar to a name, trade mark, mark, word or 

expression contemplated in paragraph (a) … 

 

(c) not falsely imply or suggest, or be such as would reasonably mislead a 

person to believe incorrectly, that the company— 

 (i) is part of, or associated with, any other person or entity...” 

 

 

EVALUATION 

 

[16] Section 160, as quoted above, provides: 

“(2) An application in terms of subsection (1) may be made— 

… 

(b) on good cause shown at any time after the date of the reservation or 

registration of the name that is the subject of the application, in any other 

case.” 

 

[17] However, before the Tribunal can consider the merits of the application as provided 

for in section 160(2), it must be clear that the formal requirements for application 

have been complied with. 
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[18]  Regulation 153 provides as follows in respect of default orders:   

 “Default orders.—(1)  If a person served with an initiating document has not filed a 

response within the prescribed period, the initiating party may apply to have the 

order, as applied for, issued against that person by the Tribunal. 

(2)  On an application in terms of sub-regulation (1), the Tribunal may make an 

appropriate order— 

 (a) after it has heard any required evidence concerning the motion; and 

 (b) if it is satisfied that the notice or application was adequately served.” 

 

[19] There was a delivery to the respondent and signature of acknowledgement of 

receipt. The supporting affidavit does not give any indication to whom this delivery 

was made and who accepted it for and on behalf of the respondent and what the 

capacity of that person was vis-à-vis the respondent company. 

 

[20] For a default order it is imperative that the respondent was notified properly of the 

application and that it nevertheless decided not to oppose it. In light of the above the 

Tribunal is not satisfied that the notice was adequately served. 

 

[21] On this basis alone the application must fail. However, it must also be noted, merely 

as a remark, that the applicant does not attempt to indicate why another name 

incorporating some of the same words as in the applicant’s name, would be a 

contravention of section 11(2)(c) and/or (b). A bland statement that it does will not 

suffice. 

  

 

FINDING  

 

[22] The application is refused on the basis that there is no cogent evidence under oath 

or otherwise that the application was adequately served (and thus came to the 

notice/knowledge of) the respondent. 
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SIGNED 

 

P.A. DELPORT 

COMPANIES TRIBUNAL: MEMBER 

 

 

 

 


