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___________________________________________________________________ 

DECISION AND REASONS 

___________________________________________________________________ 

INTRODUCTION 

1.The Applicant applies to the Tribunal for an extension of time to convene its Annual 

General Meeting (herein further referred to as “AGM”) in terms of Section 61 (7)  read 

together with Section 10  of the Companies Act 71 of 2008 (herein further referred to 

as “the Act”), requiring the Tribunal to grant the Applicant an extension to convene its 

AGM beyond the time, provided for in its Memorandum of Incorporation and directing 



the Applicant to hold its AGM for the 2019/2020 financial year, at the end of February 

2021. 

 

PRELIMINARY ISSUES REASONING 

2.  The Deponent to the Applicant's papers is John Peter McColl Watson, who avers 

that he is the Director of the Applicant, and is appointed by the Applicant to act on its 

behalf by way of a resolution. Proof of such authority is annexed to his affidavit. 

 

3. The Applicant applies to the Tribunal in terms of Section 61(7) of the Act which 

states the following: 

“A public company (emphasis added) must convene an annual general meeting of 

its shareholders; 

(a) initially no more than 18 months after the company’s date of incorporation; and  

(b) thereafter, once in every calendar year, but no more than 15 months after the date 

of the previous annual general meeting or within an extended time allowed by the 

Companies Tribunal (emphasis added) on good cause shown. 

 

 4 .At the outset I am concerned as to whether the Tribunal has the required jurisdiction 

to preside over this matter, as Section (7) of the Act, refers to a “Public Company” and 

not a “NPO”.  Sec (7) (b) grants the Companies Tribunal the powers to extend the 

AGM of a Public Company, on good cause shown and not a NPO. 

 

5. Section 10 of the Act, states: “Every provision of this Act applies to a non-profit 

company, subject to provisions, limitations, alterations or extensions set out in this 

Section and Schedule 1”. 

 



6. This Application is not subject to the limitations set out in the Section nor Schedule 

1.  

  

7. It is thus my view that the Tribunal has the necessary jurisdiction and I proceed to 

weigh up the facts of the matter. 

 

FACTS 

   

8. The Deponent states that this Application is brought in terms of Article 17 of the 

Applicant’s Memorandum of Incorporation (further referred to as “MOI”), a copy is 

attached to his papers, which provides the following; “The Association shall within 6 

months after the end of each financial year hold a general meeting as its AGM. Any 

notice convening such a meeting shall describe the meeting as such, and not more 

than 15 months may elapse between the date of one AGM and the next one”. 

 

9. It is alleged that the Applicant’s financial year end, in 2020 occurred on 29th February 

2020, thus the above (6) month period within which the Applicant is to hold its AGM, 

expired on the 31 August 2020. 

   

10. It is submitted that the Applicant held its last AGM for 2018/2019 financial year on 

29th August 2019, which would imply that the secondary period for compliance, the 

fifteen month period would be the 30th November 2020. 

 

11. It is averred that the meeting on the 30th November 2020, did not take place due 

to an unprecedented global pandemic of the coronavirus, in particular, when the 

President of the Republic of South Africa, announced a nationwide lock-down, as 

empowered under the Disaster Management Act 57 of 2002.  



 

12. It is submitted that at the time of deposing to his affidavit, on 30th November 2020 

the nation was on Level 1, in terms of which more allowances were conferred to not 

only citizens and companies, but broadly to entire industries and the nation at large. 

Gatherings were limited for indoor and outdoor gatherings. 

  

13. It is submitted that the Applicant has one hundred and seventy two (172) members 

and due to the risks involved, the potential comorbidities of members, the costs and 

challenges involved, member participation, and the ever changing infection numbers, 

the Applicant’s Board of Directors, viewed it prudent to postpone the AGM and seek 

the Tribunal’s confirmation of same.  

 

14. It is alleged that the required constitution of a valid quorum for the AGM was also 

considered an uncertainty, considering the President’s restrictions on meetings and 

gatherings, and considering the constant spread of the COVID-19. 

 

15. It is submitted that the Applicant does have provisions within its MOI for Electronic 

participation. Further that the challenges deployment, the scale, costs, and potential 

legal disputes arising from hosting an electronic AGM, would render the entirety of the 

proceeding of such an AGM to become farcical and would not in any way aid in the 

running, management, not execution of the aims of the Applicant, and would be a far 

cry of the expected professionalism and compliance of the Applicant in terms of the 

Act. 

 

FINDINGS 

16. After weighing up the facts and the law and the documents submitted to 

substantiate the relief sought, I find that the Applicant does have the right to apply for 

the relief sought and has provided sufficient evidence in these trying times of continued 



fluctuating lock-down regulations and protocols, for me to make an order to postpone 

the AGM to the end of February 2021. 

  

ORDER 

I accordingly make the following order. 

a. An order is made in terms of Section 10 and 61(7) of the Act that a postponement 

of the Applicant’s AGM, to the end of February 2021 is granted. 

b. Further that if a third wave of Infections of the Corona Virus pandemic or if further 

lock-downs make it impossible to hold a physical AGM at that time, then a further 

postponement of 4 months is automatically granted until such time that it is possible 

to hold an AGM same. 

c. If it becomes impossible to hold an AGM within the next 4 months, from date of this 

order, then I order that the AGM take place via Skype or any other Technical means, 

where members need not appear in person 

d. No order as to costs is made. 

 

 

_______________________ 

LUCIA GLASS  

MEMBER OF THE COMPANIES TRIBUNAL OF SOUTH AFRICA    

Dated 6 February 2021 

 


