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IN THE COMPANIES TRIBUNAL OF THE REPUBLIC OF SOUTH AFRICA 

 

CASE NO: CT00488ADJ2020 

In the matter between: 

LYNTON RUSSELL JENNINGS         Applicant 

 

and 

JUSTIN BARRY JENNINGS        First Respondent 

GROUPEX FUNERAL SERVICES (PTY) LTD           Second Respondent 

(Registration Number: 2015 / 370161 / 07) 

______________________________________________________________________ 

Issue(s) for determination: This is an application for removal of a director of a company in 

terms of section 71(8) of the Companies Act, 2008 (Act No. 71 of 2008) on account of certain 

acts of misconduct. 

Coram: Lindelani Daniel Sikhitha 

Date of hearing: 09 November 2020 

Decision handed down on 08 January 2021 

DECISION (Reasons and Order) 

______________________________________________________________________ 
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A. INTRODUCTION 

[1] The Applicant in this matter is Lynton Russel Jennings who is an adult male South 

Africa citizen with Identity Number: 810530 5029 08 3 and currently residing at 6 

Chateau Alto Villa Estate, Timbavati Street, Pretoria, Gauteng Province, Republic 

of South Africa (“South Africa”). 

[2] The First Respondent in this matter is Justin Barry Jennings who is an adult male 

South African citizen with Identity Number: 760924 5001 08 7 and currently 

residing at 641 Galpinini Drive, Carlswald North Estate, Tambotie Road, Midrand, 

Gauteng, South Africa. 

[3] The Second Respondent is Groupex Funeral Services (Pty) Limited, which a 

company with limited liability, with registration number: 2015 / 370161 / 07, duly 

registered and incorporated in terms of the laws of South Africa with its registered 

address situated at 299 Burger Street, Pretoria North, Gauteng Province, South 

Africa. 

[4] This is an application for the removal of the First Respondent as a director of the 

Second Respondent due to alleged misconduct fully outlined below.   The 

application is brought on an urgent basis based on the grounds that will be fully 

outlined below.  This application is in terms of regulation 142 of the Companies 

Regulations, 2011 (“the Regulations”) wherein the Applicant seeks an order to 

remove the First Respondent as director from the Second as contemplated in 

section 71(8) of the Companies Act, 2008 (Act No. 71 of 2008) (“the Act”). 
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[5] The Applicant and the First Respondent are the only two directors of the 

Company as is evidenced by a copy of the Disclosure Certificate: Companies and 

Close Corporations issued by the Commissioner of Companies and Intellectual 

Property Commission (“the CIPC”) on Thursday, October 15, 2020 at 08:48.  This 

document is marked Annexure “LRJ 1” and it appears at pages 10, 11, 33 and 34 

of the Indexed and Paginated Documents.  I am therefore accepting this 

document to be a valid document which serves as true and correct official record 

of the current directors of the Second Respondent contained in the Register of 

Companies that is held by the CIPC. 

 

B. COMPLIANCE WITH PROCEDURAL MATTERS 

[6] In terms of Regulation 142(1) of the Regulations, a person may apply to the 

Companies Tribunal for an order in respect of any matter contemplated by the 

Act or the Regulations by completing and filing with the Companies Tribunal’s 

recording officer: 

6.1 an Application in Form CTR 142; and 

6.2 a supporting affidavit setting out the facts on which the application is 

based. 

[7] In terms of Regulation 142(2) of the Regulations, the Applicant is required to 

serve a copy of the application and supporting affidavit on each respondent cited 

in the application, within 5 business days after filing it with the Companies 

Tribunal.  On the face of the papers placed before me, two respondents were 

cited on the application. 
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[8] It appears from the papers placed before me that that the current application 

together with Form CTR 147 (Urgent Application) were served upon the First 

Respondent on the 21st day of October 2020 at 18:42 at 641 Galpini Drive, 

Carlswald North Estate, Tambotie Road, Midrand, Gauteng Province. Service of 

these papers was made by delivery thereof to the First Respondent personally.  

A copy of the Return of Service appears at page 98 of the Indexed and Paginated 

Papers.  Service was also effected electronically through e-mail communication 

sent on the 21st day of October 2020 to the e-mail address of the First 

Respondent. 

[9] I am satisfied that the application in this matter was properly served upon the First 

Respondent in the manner that had been fully outlined in the Sheriffs’ Returns of 

Service.  However, there is no proof of service of the Application on the Second 

Respondent.  There is no order that is being sought against the Second 

Respondent in this matter.  It is my view theref that failure by the Applicant to 

serve the applications on the Second Respondent does not constitute material 

non-compliance with the Regulations. 

[10] In terms of regulation 142(2) of the Regulations, the Applicant is required to serve 

a copy of the application and supporting affidavit on each respondent named in 

the application, within 5 (five) business days after filing it.  According to the papers 

before me, the application in this matter was served on the same day that it was 

filed with the Companies Tribunal.  I am therefore satisfied that the current 

application, in as far as service to the First Respondent is concerned, is in 

substantial compliance with Regulation 142 of the Regulations. 
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[11] In terms of regulation 143(1) of the Regulations, a respondent who wishes to 

oppose the complaint or application must serve a copy of answer on the initiating 

party and file the answer with proof of service thereof with the Companies 

Tribunal within twenty (20) business days after being served with a complaint 

referral, or an application, that has been filed with the Companies Tribunal.1 

[12] It follows therefore that the Respondent was required to serve a copy of his 

answer on the Applicant and file his answer with proof of service on the Applicant 

with the Companies Tribunal within twenty (20) business days in terms of 

regulation 143(1) of the Regulations.  This application is however an urgent 

application in terms of which the Applicant applied that the time periods as 

provided for in the Regulations should be dispensed with.  Be that as it may, the 

First Respondent did send an e-mail communication to the Applicant’s attorneys 

on the 22nd day of October 2020 confirming receipt of electronic service of the 

applications and he further indicated that he is opposing the applications. 

[13] The First Respondent further filed an Answering Affidavit on the 03rd day of 

November 2020.  In his Answering Affidavit, the First Respondent outlined the 

issues he is raising and the basis of his defence against the application for his 

removal as director of the Second Respondent.  A copy of the Answering Affidavit 

of the First Respondent appears at pages 115 to 131 of the Indexed and 

Paginated Documents.  In addition, there are several letters that were written by 

                                                           
1  Regulation 143(1) of the Regulations reads as follows: 

“Within 20 business days after being served with a Complaint Referral, or an application, that has 
been filed with the Tribunal, a respondent who wishes to oppose the complaint or application must–
–  
(a) serve a copy of an Answer on the initiating party; and  
(b) file the Answer with proof of service.” 
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the erstwhile attorneys of the First Respondent to the Registrar of the Companies 

Tribunal and the attorneys of the Applicant dated 27 and 28 October 2020 

respectively.  In these letters the erstwhile attorneys of the First Respondent do 

confirm the instructions to act on behalf of the First Respondent.  In addition, the 

erstwhile attorneys lodged an objection regarding the urgency of the application. 

[14] The Applicant did serve and file a Supplementary Affidavit in Support of Urgency 

of the application for the removal of the First Respondent (“the Supplementary 

Affidavit”) on the 29th day of October 2020 through e-mail communication.  The 

Supplementary Affidavit was clearly served upon the erstwhile attorneys of the 

First Respondent prior to him serving and filing his Answering Affidavit.  The First 

Respondent therefore did have an opportunity to provide an answer regarding 

the allegations contained in the Supplementary Affidavit. 

[15] The Applicant did serve and file a Replying Affidavit through e-mail 

communication on the 06th day of November 2020.  The matter was therefore ripe 

for hearing and the Registrar did set the matter down for hearing at 10:00 on the 

09th day of November 2020.  The First Respondent represented himself at the 

hearing of oral arguments due to the sudden withdrawal of his erstwhile attorneys.  

The Applicant was legally represented by Advocate MJ Kleyn who was instructed 

by Meintjes Attorneys (Applicant’s attorneys of record).  Only the Applicant filed 

Heads of Argument in compliance with the directive issued by the Companies 

Tribunal.  The First Respondent did not file its Heads of Argument and he also 

did not provide any explanation for his failure. 
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C. ISSUES RELATED TO URGENCY 

[16] The Companies Tribunal does have prescribed rules and procedures that govern 

the way it functions and how proceedings are commenced and adjudicated before 

it.  Ordinarily, parties are obliged to afford each other time for the filing of notices 

and affidavits and the applicable normal time periods are set out in the 

Regulations. 

[17] There are, however, unique disputes that give rise to circumstances that would 

result in grave prejudice and harm to a party if such party was to be required to 

follow the normal time periods strictly.  In such circumstances, time is a critical 

factor, and the applicant cannot follow the normal time periods due to the harm 

that the applicant will suffer if it were to do so.  In such an instance, a party can 

approach the Companies Tribunal by way of an urgent application in terms of 

which an urgent relief is sought. 

[18] The Applicant brought the current application on an urgent basis and it seem to 

have done so relying on the provisions of sections 180 to 184 of the Act read 

together with regulation 147 of the Regulations.  Sections 180 to 184 of the Act 

deal with Tribunal adjudication procedures.  In of section 180(1) of the Act, the 

Companies Tribunal must conduct its adjudication proceedings expeditiously and 

in accordance with the principles of natural justice.  In terms of section 183 of the 

Act, the Companies Tribunal may determine any matter of procedure for an 

adjudication hearing, with due regard to the circumstances of the Case.  

Regulation 147 of the Regulations deals with applications for condonation of late 

filing of a document, or to request an extension or reduction of the time to file a 
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document.  These applications are brought by way of filing form CTR 147.  The 

relevant provisions of regulation 147(1) of the Regulations read as follows: 

“(1) A party to any matter may apply to the Tribunal to condone late 

filing of a document, or to request an extension or reduction 

of the time for tiling a document, by filing a request in form 

CTR 147.” [Own emphasis added.] 

[19] I have however noted that the Regulations as they currently stand do not provide 

for the issue of bringing of urgent applications before the Tribunal.  Where does 

this then put a party who wish to approach the Tribunal on an urgent basis?  I am 

of the view that the answer to this question provided for in regulation 154 of the 

Regulations which reads as follows: 

“(1) If, in the course of proceedings, a person is uncertain as to 

the practice and procedure to be followed, the member of the 

Tribunal presiding over a matter- 

(a) may give directions on how to proceed; and 

(b) for that purpose, if a question arises as to the 

practice or procedure to be followed in cases not 

provided for by these Regulations, the member 

may have regard to the High Court Rules.” [Own 

emphasis added]  

[20] Having regard to the provisions of regulation 154(1)(b), I am convinced that I 

should follow the practice and procedure that is normally followed by the High 

Court when dealing with this urgent application.  It follows therefore that I should 
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have regard to the High Court Rules (Uniform Rules of Court) which deal with 

launching of urgent applications before the High Court.  Urgent applications must 

be brought in accordance with Rule 6 and the guidelines set out in cases such as 

Republikeinse Publikasies (Edms) Bpk v Afrikaanse Pers Publikasies (Edms) Bpk 

1972 (1) SA 773 (A) at 782A-G, Luna Meubel Vervaardigers (Edms) Bpk v Makin 

and Another (t/a Makins Furniture Manufacturers) 1977 (4) SA 135 (W) and Sikwe 

v SA Mutual Fire & General Insurance 1977 (3) SA 438 (W) at 440G-441A. 

[21] Rule 6(12) of the High Court Rules, deals with launching of urgent applications in 

the High Court and it reads as follows: 

“(12) (a) In urgent applications the court or a judge may dispense 

with the forms and service provided for in these Rules and may 

dispose of such matter at such time and place and in such 

manner and in accordance with such procedure (which shall 

as far as practicable be in terms of these Rules) as to it seems 

meet. 

(b) In every affidavit or petition filed in support of any application under 

paragraph (a) of this subrule, the applicant shall set forth explicitly 

the circumstances which he avers render the matter urgent and the 

reasons why he claims that he could not be afforded substantial 

redress at a hearing in due course. 

(c) A person against whom an order was granted in his absence in an 

urgent application may by notice set down the matter for 

reconsideration of the order.” [Own emphasis added] 
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[22] In launching an urgent application, an applicant will request the court to condone 

the applicant's non-compliance with the High Court Rules that prescribe the 

manner of service and time periods that are applicable for filing of documents.  

The court will essentially be called upon to give preference to the applicant to 

prevent the prejudice and harm that may materialise or continue if the 

respondent's behaviour complained of continues unabated. 

[23] In seeking condonation from the court, the applicant must clearly demonstrate to 

the court that the application is urgent and warrants being heard as such.  In 

doing so, the applicant must justify the truncated time periods placed on the 

respondent for the filing of affidavits.  

[24] The courts generally do not recognise commercial urgency.  By commercial 

urgency I am referring to disputes regarding a claim for payment of money from 

one party to another. The courts are generally not tolerant of such disputes being 

enrolled on the urgent roll as alternative remedies are available in the normal 

course.  This therefore begs a question as to what do the courts consider to be 

urgent?  Whether or not a dispute is urgent for purposes of a court application 

should be determined carefully on a case-by-case basis.  

[25] What are then the important factors which a party must consider before launching 

an urgent application? The party intending to launch an urgent application should 

carefully consider what its prejudice is; how serious it is and its impact; and 

whether such prejudice can be cured by some other remedy in law.  Sometimes 

an alternative remedy is available, however, interim urgent relief may be required 

to minimize prejudice or harm pending finalization of the matter. 
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[26] The time when the applicant gained knowledge of the respondent's prejudicial 

behaviour or actions is vitally important because the applicant must take steps to 

launch its application as expeditiously as possible after learning of the harm or 

prejudice.  An applicant that knows of prejudice or harm that it is suffering and 

does nothing about it for a period of time and then launches an urgent application 

is likely to have its application struck from the urgent roll with an order to pay the 

costs of the respondent. Once the prejudice or harm has materialised or come to 

the knowledge of the applicant, the applicant must immediately prepare court 

papers and file its application promptly to demonstrate that the matter is urgent 

and warrants being heard as such. The presumption if an applicant delays in filing 

its application is that the prejudice or harm being suffered is not of such a serious 

nature and the court is therefore unlikely to entertain the application. 

[27] In summary the following are stated to be the main reasons for bringing the 

current application on an urgent basis by the Applicant in its Affidavit in Support 

of urgent application in terms of regulation 147 of the Regulations: 

27.1 The Applicant is advised that the Companies Tribunal may in terms of 

regulation 147 of the Regulations, reduce the time periods for filing a 

document and therefore the Companies Tribunal may adjudicate a matter 

on an urgent basis. 

27.2 The Applicant is further advised that regulation 154(1)(b) of the 

Regulations permit the Companies Tribunal to have regard to the Uniform 

Rules of the High Court in respect of procedural issues not provided for 

by the Regulations.. 
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27.3 The Applicant is advised that in terms of rule 6(12)(a) of the Uniform 

Rules, the court or a judge may dispense with the forms and service 

provided for in these rules and may dispose of such matter at such time 

and place and in such manner and in accordance with such procedure 

as it deems fit. 

27.4 The Applicant therefore requests for the matter to be heard as one of 

urgency in terms of regulation 147 of the Regulations and that the 

Companies Tribunal must dispense with the forms and service provided 

for in the Regulations for reasons set out in the Supporting Affidavit. 

27.5 On or about 13 August 2020, the Applicant was informed by Ms Pretorius 

and Mrs Natasha Venter that they could no longer gain access to the 

Second Respondent’s FNB enterprise banking platform to access the 

Second Respondent’s accounts.  Ms Pretorius and Mrs Venter are 

employees of the Second Respondent who handle day-to-day banking 

and daily financial reconciliation of the Second Respondent.  The 

confirmatory affidavits of Mrs Venter and Ms Pretorius are attached and 

marked Annexure “LRJ 2” and Annexure “LRJ 15”.  Annexxure “LRJ 2” 

appears pages 12 to 14 of the Indexed and Paginated Documents.  

Annexure “LRJ 15” appears at pages 84 to 86 of the Indexed and 

Paginated Documents. 

27.6 The Applicant did phone FNB and enquired as to why their banking 

access was revoked.  The Applicant was informed that the First 

Respondent is the only administrator on the Second Respondent’s 
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account and is the only person with the powers to revoke the users’ 

access on the FNB account. 

27.7 The Applicant was further informed that FNB could not assist the users 

to gain access to the Second Respondent’s banking profile since the First 

Respondent is the administrator on the accounts.  FNB advised the 

Applicant that the only way that the Second Respondent can gain access 

to the bank account is where the First Respondent authorised such 

access or he is removed as the administrator. 

27.8 As alluded to above, the First Respondent does not respond to any form 

of communications and has become vindictive and/or spiteful.  At the time 

of drafting the supporting affidavit, Ms Pretorius is not able to view the 

accounts or transact whatsoever and unable to perform daily 

reconciliations.  Mrs Venter is further unable to perform once off 

payments on the Second Respondent’s accounts.  The loaded 

beneficiaries on the banking system cannot be accessed anymore. 

27.9 The conduct of the First Respondent is now jeopadising the daily 

operations of the Second Respondent to the extent that the Second 

Respondent is unable to pay its expenses which include the release of 

tax payments to SARS.  The Applicant and staff members of the Second 

Respondent are currently covering some of the Second Respondent’s 

expenses using funds that belong to its sister companies, Groupex 

Financial Administrators (Pty) Ltd and Ostiprop 1221 (Pty) Ltd. 
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27.10 The Applicant requested for a written statement from FNB regarding the 

blocked access to the FNB banking accounts of the Second Respondent, 

but to date he had been unsuccessful.  The request delayed the Applicant 

in bringing the urgent application. 

27.11 The First Respondent has “hijacked” the Second Respondent’s bank 

accounts.  The longer the First Respondent has sole access and control 

over the Second Respondent’s bank accounts the greater the risk to the 

Second Respondent and the longer the day-to-day operations will be 

hampered.  The First Respondent has been dismissed from the company 

and no longer requires access to the bank accounts of the Second 

Respondent at all.  The Applicant cannot delink this FNB account from 

the First Respondent’s banking profile until he is removed as a director 

of the Second Respondent. 

27.12 The Applicant further prays that the time periods in terms of issuing and 

filing documents as well as the form and service of documents be 

dispensed with in the following manner: 

27.12.1 The time period of issuing the application be done within 24 

hours of filing thereof with the registrar; 

27.12.2 The time period of service of the application be that of one 

business day; 

27.12.3 The time period for filing an answering affidavit by the First 

Respondent be within two (2) business days; and 

27.12.4 The matter be enrolled as one of urgency. 
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[28] On 29 October 2020, the Applicant did serve and file a Supplementary Affidavit 

dealing with further issues in support of the urgency of the application and the 

contents thereof can be summarised as follows: 

28.1 Subsequent to the filing of the supporting affidavit in support of urgency, 

certain additional information transpired and need to be brought under 

the attention of the Registrar of the Companies Tribunal for the matter 

still to be heard on an urgent basis. 

28.2 ATM mini statements are drawn to see whether clients have paid or not 

as the Applicant and the critical employees of the Second Respondent 

do not have access to get daily bank statements.  These statements only 

reflect the last seven (7) transaction and do not provide much information.  

On request and after a long period of time the business bank manager 

will provide updated statements. 

28.3 On the 28th day of October 2020, the Applicant enquired with FNB, about 

two payments that were made from the Second Respondent’s bank 

account and the business bank manager provided the Applicant with an 

updated statement. 

28.4 As indicted on the bank statement, an amount of R185 000.00 and an 

amount of R62 000.00 was paid out of the bank account on the 22nd day 

of October 2020 with the reference “Allan Levin”. 

28.5 On the 27th day of October 2020 an amount of R53 189.45 was paid out 

of the Second Respondent’s bank account with the same reference “Allan 
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Levin & Ass”.  Allan Levin & Associates is the erstwhile attorneys of the 

First Respondent. 

28.6 Upon close investigation the bank portfolio analyst confirmed that the 

bank account number where the amounts of R185 000.00 and R53 189 

were transferred to in fact belongs to the First Respondent.  The First 

Respondent deliberately made use of misleading reference on the bank 

account for money to be transferred to his own personal account. 

28.7 on the 22nd day of October 2020, the First Respondent cleaned out the 

call account of the Second Respondent and deposited the funds of R65 

000.00 into the business cheque account of the Second Respondent to 

enable him to make payments of the amounts stated above. 

28.8 On the 23rd day of October 2020, the First Respondent paid from the 

Second Respondent’s bank account his gardener an amount of R1 

750.00.  He also paid to himself an amount of R23 000.00. 

28.9 On numerous times over the last few weeks, the branch staff who have 

debit cards on the Second Respondent’s FNB account have not been 

able to withdraw petty cash from the account due to insufficient funds. 

28.10 On the 19th day of October 2020, the Applicant received an e-mail 

communication from SARS demanding that the outstanding VAT returns 

should be submitted for the Second Respondent from February 2020 

within 10 business days. 

28.11 The Applicant had recently met with the bookkeepers to get these up to 

date and to inform SARS that the Second Respondent does not have 



Page 17 of 59 
 

access to the Second Respondent’s bank account to release the push 

payments and does not have access to SARS eFiling, as these Tax 

Types are linked to the First Respondent’s profile.  Due to the Covid – 19 

pandemic SARS currently do not accept manual submissions. 

28.12 The sister company, Ostiprop 1221 (Pty) Ltd where the First Respondent 

was previously responsible for the financial operations of the company, 

is no longer in the position to support the Second Respondent financially 

as SARS demanded income tax payment which the First Respondent 

neglected to pay.  On the 28th day of October 2020 SARS took their funds 

by force due to the First Respondent’s non-compliance and no-payment 

to SARS. 

28.13 The First Respondent’s conduct, utilizing the funds received from the 

debtors of the Second Respondent for personal benefits and self-

enrichment is jeopardizing the daily operations of the Second 

Respondent to the extent that the Second Respondent will be hampered 

to pay its expenses in the foreseeable months which include the release 

of tax payment to SARS, payment of staff and overheads. 

28.14 The First Respondent has been dismissed from the Second Respondent 

and no longer requires access to the accounts of the Second Respondent 

at all.  The Applicant and employees of the Second Respondent cannot 

delink this FNB account from the First Respondent’s banking profile until 

he is removed as a director of the Second Respondent.  The Applicant is 
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advised that FNB can only grant access and delink this account through 

updated mandates. 

28.15 In terms of regulation 154(1)(a) of the Regulations, members of the 

Companies Tribunal adjudicating upon matters may also give directions 

in the event of uncertainty as to the practice or procedure to be followed.  

According to section 183 of the Act members of the Companies Tribunal 

are permitted to determine any matter of procedure for an adjudication 

hearing with due regard to the circumstances of the case. 

28.16 The Applicant pray that the time periods in terms of filing of documents 

and adjudication of the matter be addressed as set out by the Registrar 

in the e-mail received on 27 October 2020 that being: 

28.16.1 Respondent to file an answering affidavit by no later that 28 

October 2020; 

28.16.2 Applicant to file a replying affidavit by no later than 29 October 

2020; 

28.16.3 The matter be enrolled as one of urgency with set down on 30 

October 2020 at 10H00; and 

28.16.4 The letter received from the First Respondent’s attorneys 

dated 28 October 2020 does not comply with an Answer as 

described in Regulation 143. 

[29] In paragraphs 22 to 26 of his Answering Affidavit, the First Respondent dealt with 

the issue of urgency of the application as follows: 
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“22. The application to remove me as a director of the second 

respondent is not urgent. 

23. On the applicants own version on paragraph 5.1 of its condonation 

application, the applicant contends that he was informed by Ms. 

Pretorius and Ms. Natasha Venter on 13 August 2020 that they 

could allegedly no longer gain access to the second respondent’s 

FNB enterprise banking platform to access the respondent’s 

accounts. 

24. As such, the applicant has been aware that he has not had access 

to the banking platform since 13 August 2020 which is more than 

two and half months ago, and yet this application is brought with 

urgency and truncated time limits, which is wholly unfair and 

prejudicial to me in the circumstances.  The urgency is entirely self-

created. 

25. I deny that I have hijacked the second respondent’s bank accounts.  

In fact, I have always had access to them and been in control of 

such accounts. 

26. It is in fact the first respondent who has hijacked control of the 

second respondent from me in circumstances where he was not 

even a director.  It is thus in an effort to protect the financial integrity 

of the second respondent that I removed their access.” 

[30] It is my view that the facts and explanation provided by the Applicant to justify the 

bringing of the current application on an urgent basis are reasonable and 
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justifiable.  The Applicant provided evidence of conduct of the First Respondent 

which occurred between 22 October 2020 and 27 October 2020 which constitute 

theft of funds of the Second Respondent.  The First Respondent engaged in acts 

of misappropriation of funds a day after he was served with the applications in 

this matter.  The First Respondent did not deem it fit to deal with the allegations 

of misappropriation of the funds of the Second Respondent that have been placed 

before me in terms of the Supporting Affidavit, the Founding Affidavit and the 

Supplementary Affidavit.  The serious allegations that are contained in the 

Supplementary Affidavit make this matter to be urgent.  It is my duty to protect 

the Second Respondent from being hijacked by the First Respondent and to also 

ensure that it continues to exist.  I therefore do agree with the Applicant that the 

current application is urgent and should therefore be treated as such.  I now 

proceed to deal with the merits of the application. 

 

D. SUMMARY OF FACTS THAT ARE RELEVANT TO THE APPLICATION FOR 

REMOVAL OF THE FIRST RESPONDENT AS DIRECTOR OF THE SECOND 

APPLICANT 

 

[31] The jurisdiction of the Companies Tribunal to deal with the current application is 

to be found through conducting a thorough examination of the papers placed 

before me in this matter.  Such a process also requires me to examine the 

applicable provisions of the Act and to a certain extent to look at case law as well. 

[32] The Second Respondent was registered and incorporated on the 20th day of 

October 2015.  The Second Respondent renders funeral services, which services 

include inter alia, funerals, cremations and memorials.  Groupex Holdings (Pty) 



Page 21 of 59 
 

Ltd with registration number: 2010 / 022846 / 07 is the sole shareholder of the 

Second Respondent.  The Amber Trust (IT 1413/02) is in turn the sole 

shareholder of Groupex Holdings (Pty) Ltd.  The First Respondent is the founder 

and one of the trustees of the Amber Trust.  The Applicant, Elizabeth Helen 

Birkenmeyer, Pieter Henk Strydom and Vicky Adele Jennings are the other 

trustees of the Amber Trust.  The First Respondent and Vicky Adele Jennings are 

married but they are currently involved in divorce proceedings.  The First 

Respondent is the biological brother of the Applicant. 

[33] On or about the 18th day of June 2020, the board of trustees of the Amber Trust, 

consisting of Vicky Adele Jennings, Elizabeth Helen Birkenmeyer, Pieter Hendrik 

Strydom and the Applicant held a meeting to discuss, inter alia, the affairs of the 

trust in general and to obtain information from the First Respondent that he has 

been requested to provide.  The First Respondent did not attend the afore-

mentioned meeting. 

[34] The Board of Trustees resolved at the afore-mentioned meeting, inter alia, that 

until a full disclosure is made by the First Respondent the status quo of all the 

assets of the Amber Trust will be maintained.  The minutes of the afore-mentioned 

meeting were provided to the First Respondent’s attorney on or about the 23rd 

day of June 2020.  The First Respondent was invited, inter alia, to provide the 

Board of Trustees with suitable dates for a meeting to discuss the financial affairs 

of the Amber Trust. 

[35] During the afore-mentioned meeting, Vicky Adele Jennings informed the meeting 

that the First Respondent transferred shares held by VHB Family Trust in various 
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companies, inter alia, Ostiprop 1221 (Pty) Ltd to the Amber Trust.  The First 

Respondent was also requested to provide the Board of Trustees of the Amber 

Trust with an explanation as to why the financial statements of Ostiprop 1221 

(Pty) Ltd reflected the First Respondent as a shareholder of Ostiprop 1221 (Pty) 

Ltd and a loan account in favour of the First Respondent in the amount of R2 276 

542.00. 

[36] On or about 07 August 2020 a meeting was held by the Amber Trust.  The First 

Respondent was present at the afore-mentioned meeting.  Despite being afforded 

a reasonable notice and opportunity to make representation to the Board of 

Trustees on the First Respondent’s suitability to remain in office as director of, 

inter alia, the Second Respondent, the First Respondent failed to cooperate.  The 

Board of Trustees consisting of Vicky Adele Jennings, Elizabeth Helen 

Birkenmeyer, Pieter Hendrik Strydom and the Applicant by majority vote resolved, 

inter alia, that the First Respondent be removed as director of the Second 

Respondent. 

[37] The First Respondent had been from inception of the Second Respondent been 

tasked to handle the financial affairs of the Second Respondent.  The current 

incapacity of the Second Respondent to perform his functions as director, the fact 

that he is misappropriating the Second Respondent’s funds and the fact that he 

is unable to manage the Second Respondent’s finances have led to the Board of 

Trustees resolution that the First Respondent be removed as director of the 

Second Respondent.  The First Respondent was on numerous occasions invited 
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to make representations to the Board of Trustees of the Amber Trust but he failed 

to do so. 

[38] As I gather from the documents placed before me, this application concerns the 

removal of the First Respondent as a director of the Second Respondent due to 

the reason that the First Respondent is alleged to have misappropriated funds 

belonging to the Second Respondent without the consent and/or approval of the 

Applicant.  The following are the amounts of money that the First Respondent 

misappropriated from the Second Respondent’s FNB bank account without 

consent or knowledge of the Applicant: 

38.1 Payments in respect of wages of his gardener for the financial year 

2019/2020 in the amount of R78 950.00 as is evidenced by Annexure 

“LRJ16” which appears at pages 87 to 88 of the Indexed and Paginated 

Documents; 

38.2 Payments in respect of wages of his gardener and others for the financial 

year 2020/2021 in the amount of R42 325.00 as is evidence by Annexure 

“LRJ17” which appears at pages 89 to 92 of the Indexed and Paginated 

Documents; 

38.3 Payments for personal expenses for the financial year 2019/2020 in the 

amount of R87 752.62 as is evidenced by Annexure “LRJ18” which 

appears at pages 93 to 94 of the Indexed and Paginated Documents; 

38.4 Payments for personal expenses for the financial year 2020/2021 in the 

amount of R48 058.97 as is evidenced by Annexure “LRJ19” which 

appears at pages 95 97 of the Indexed and Paginated Documents; 
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38.5 An amount of R46 308.97 for personal benefit of the First Respondent as 

per Second Respondent’s account transaction report of the financial year 

2020/2021 as is evidenced by Annexure “LRJ14” which appears at pages 

81 to 83 of the Indexed and Paginated Documents. 

38.6 An amount of R185 000.00 paid out of the bank account of the Second 

Respondent on the 22nd day of October 2020 into the bank account 

belonging to the First Respondent.  This transaction is evidenced by a 

copy of Second Respondent’s FNB Bank Statement which is marked 

Annexure “B” which appears at pages 109 to 111 of the Indexed and 

Paginated Document; 

38.7  An amount of R53 189.45 paid out of the bank account of the Second 

Respondent on the 27th day of October 2020 into the bank account 

belonging to the First Respondent.  This transaction is evidenced by a 

copy of Second Respondent’s FNB Bank Statement which is marked 

Annexure “B” which appears at pages 109 to 111 of the Indexed and 

Paginated Document; 

38.8 An amount of R62 000.00 paid out of the bank account of the Second 

Respondent on the 22nd day of October 2020 with the reference “Allan 

Levin”.  This transaction is evidenced by a copy of Second Respondent’s 

FNB Bank Statement which is marked Annexure “B” which appears at 

pages 109 to 111 of the Indexed and Paginated Document; 

38.9 An amount of R1 750.00 paid out of the bank account of the Second 

Respondent on the 23rd day of October 2020 to the gardener of the First 
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Respondent. This transaction is evidenced by a copy of Second 

Respondent’s FNB Bank Statement which is marked Annexure “B” which 

appears at pages 109 to 111 of the Indexed and Paginated Document; 

and 

38.10 An amount of R23 000.00 paid out of the bank account of the Second 

Respondent on the 23rd day of October 2020 to the First Respondent’s 

personal bank account.  This transaction is evidenced by a copy of 

Second Respondent’s FNB Bank Statement which is marked Annexure 

“B” which appears at pages 109 to 111 of the Indexed and Paginated 

Document. 

[39] In addition, the First Respondent is further alleged to have taken a decision to 

block access of the Applicant and critical staff of the Second Respondent to 

access the FNB accounts of the Second Respondent without the consent and 

knowledge of the Applicant as his co-director.  The First Respondent did confirm 

having blocked access of the Applicant and the critical employees of the Second 

Respondent to the FNB bank accounts of the Second Respondent.  The First 

Respondent did not provide any justifiable reason for his conduct and such 

conduct is negatively affecting the day-to-day operations of the Second 

Respondent. 

[40] It is further alleged by the Applicant that the First Respondent is incapacitated to 

act as director of a company as envisaged in terms of section 71(3)(b)(ii) of the 

Act.  It is alleged that the First Respondent has become incapacitated to the 

extent that he is unable to perform the functions of a director and is unlikely to 
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regain that capacity within a reasonable time because he has substance abuse 

problem.  This problem was discovered by the Applicant when the First 

Respondent failed to show up for meetings, failed to show up at a staff member’s 

wedding and failed to respond to a large amount of communication sent to him 

over the last couple of years. 

[41] The First Respondent has become more erratic and irrational to the extent that 

he would post nonsensical social media messages on his Facebook account.  He 

has become obsessed with his CCTV cameras to an extent that he would post 

surveillance videos on social media, at all hours of the night of purported 

“sightings” of things that were not present in the video.  The First Respondent 

believed he was seeing something completely different from what appears on the 

video. 

[42] The Applicant received numerous nonsensical messages and pictures from the 

First Respondent in the early hours of the morning and when he enquired, the 

First Respondent would fail to respond.  Sometimes the First Respondent would 

take up to three weeks to respond.  When he did respond, the First Respondent’s 

responses were erratic and nonsensical.  The Applicant would receive messages 

like, “How fast can you get to my house? JBJ”, at random intervals and the 

Applicant would not respond. 

[43] In August 2019, the First Respondent was admitted for drug induced psychosis 

and then admitted to drug rehabilitation for the whole of September 2019.  During 

March or April 2020, the First Respondent was admitted again for drug induced 

psychosis, but he refused to undergo rehabilitation thereafter.  The Applicant last 
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saw the First Respondent in the beginning of May 2020 when he walked in and 

out of the office for a moment before disappearing without any communication.  

The First Respondent plays no active role in managing the financial affairs of the 

Second Respondent due to his continued substance abuse.  The First 

Respondent would not be rehabilitated in the foreseeable future and therefore it 

is highly unlikely that he would regain the capacity to perform the functions of a 

director of the Second Respondent within a reasonable time. 

[44] It is further alleged that the First Respondent is neglecting performance and/or 

he is in dereliction of performing his functions as director of the Second 

Respondent.  The First Respondent is responsible for the financial affairs of the 

Second Respondent.  However, for the last three (3) years the First Respondent 

played no active role in the financial affairs of the Second Respondent.  The First 

Respondent’s only active role was to handle SARS relations and financial 

statements related issues of the Second Respondent. 

[45] The Applicant recently learned that the accountants experienced difficulties in 

dealing with the First Respondent over the last couple of years.  The VAT 

declarations of the Second Respondent were handled by the First Respondent 

and the TPAS Accountants.  The First Respondent never responded timeously 

to any of their queries and would instruct TPAS Accountants to lower the amounts 

on the VAT201 returns.  The First Respondent grossly under disclosed the actual 

VAT amounts and effected payments in relation thereto late, which incurred 

penalties and interests on every VAT return of the Second Respondent for the 

last two (2) to three (3) years. 
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[46] Ms Pretorius learned that the First Respondent utilised the funds of the Second 

Respondent either paying his personal expenses or transferring funds to another 

company account, without communication, which would often leave insufficient 

funds in the account of the Second Respondent to meet its day-to-day 

obligations.  The First Respondent would inform Ms Pretorius whenever she 

enquired about the personal transactions that she should allocate those 

transactions to petty cash or some other expense.  The First Respondent never 

provided any receipts for any of those personal transactions. 

[47] The Applicant learned that the Workers’ Compensation (COID) for employees of 

the Second Respondent was two (2) years behind.  Due to the First Respondent’s 

conduct the Second Respondent cannot obtain an updated tax clearance 

certificate, which impacts on the Second Respondent to renew lease agreements 

and obtain operational certification with the local municipalities.  The Trustees of 

the Amber Trust have instructed that the Second Respondent’s financial affairs 

should be brought up to date through new auditors as a matter of urgency to 

establish the financial position of the Second Respondent. 

[48] The Applicant has met with Gregory Butt & Marx Chartered Accounts and they 

have started the process.  They have reconciled the Second Respondent’s 

accounts and noticed that the First Respondent has misappropriated funds of the 

Second Respondent for his personal benefits in the following manner: 

48.1 Payments in respect of wages of his gardener for the financial year 

2019/2020 in the amount of R78 950.00; 
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48.2 Payments in respect of wages of his gardener and others for the financial 

year 2020/2021 in the amount of R42 325.00; 

48.3 Payments for personal expenses for the financial year 2019/2020 in the 

amount of R87 752.62; and 

48.4 Payments for personal expenses for the financial year 2020/2021 in the 

amount of R48 058.97. 

[49] On the 07th day of August 2020 at a meeting of the Board of Trustees of the 

Amber Trust held via Zoom at 16H00, the following resolutions which are relevant 

to this matter were taken: 

49.1 That Justin Barry Jennings (the First Respondent), Identity Number: 

760924 5001 08 7, be removed as director of the following companies: 

49.1.1 Ostiprop 1221 (Pty) Ltd; 

49.1.2 Groupex Holdings (Pty) Ltd; 

49.1.3 Groupex Funeral Services (Pty) Ltd (the Second Respondent); 

and 

49.1.4 Groupex Financial Administrors (Pty) Ltd; 

49.2 That Lianda Meintjes be instructed to effect the necessary changes for 

removal of Justin Barry Jennings as director of the four companies at the 

CIPC; 

49.3 That Justin Barry Jennings (the First Respondent) be removed as 

authorized signatory in respect of any bank account of the companies 

listed above; and 
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49.4 That Justin Barry Jennings (the First Respondent) be suspended as 

employee of the companies listed in paragraph 49.1 above without any 

remuneration until he has recovered to the extend that he is able to fulfil 

his normal functions as director and employee of the companies listed in 

49.1 above. 

[50] As already stated, the Amber Trust is the holder of 1 000 ordinary shares of R1.00 

each in Groupex Holdings (Pty) Limited.  Groupex Holdings (Pty) Limited is the 

holder of 1 000 ordinary shares in Groupex Funeral Services (Pty) Limited.  The 

Amber Trust is therefore the ultimate shareholder of the Second Respondent 

through Groupex Holdings (Pty) Limited. 

[51] It is the Applicant’s submission that the First Respondent has, for reasons set out 

above, neglected and been derelict in the performance of his duties as a director 

of the Second Respondent.  The Applicant is therefore requesting for an order in 

the following terms: 

51.1 The First Respondent be removed as director of the Second Respondent 

as contemplated in section 71(8) of the Act; and 

51.2 The First Respondent to pay the costs of this application if opposed. 

[52] I have gone through the Answering Affidavit of the First Respondent and noted 

the following to be his defence to the application for his removal as director of the 

Second Respondent: 

52.1 The First Respondent denies most allegations contained in the Founding 

Affidavit, the Supporting Affidavit and the Supplementary Affidavit.  In 



Page 31 of 59 
 

certain instances, the First Respondent just makes bear denials which are 

not substantiated. 

52.2 The First Respondent confirms that the Second Respondent and Groupex 

Holdings (Pty) Limited have not resolved to remove him as a director. 

52.3 The First Respondent alleges that there is a plot to oust control of the 

Second Respondent from him for no lawful or proper reason. 

52.4 The First Respondent vehemently denies that he lacks the requisite 

capacity to act as a director of the Second Respondent. 

52.5 The First Respondent alleges that he built the Second Respondent from 

the ground and have the requisite institutional knowledge and the best 

know-how on how to run the Second Respondent and to maintain its 

profitability. 

52.6 The Applicant, besides not being a director, upped and left and abandoned 

the province of Gauteng, having relocated to Port Elizabeth practically 

overnight during July 2020. 

52.7 The Applicant is not present to attend to the affairs of the Second 

Respondent whereas the First Respondent is present. 

[53] Despite having been afforded the opportunity to do so, the First Respondent does 

not deny several allegations made against him regarding the following critical 

issues and/or conduct: 

53.1 misappropriation of funds of the Second Respondent for personal benefit 

and to pay personal expenses without consent and knowledge of the 

Applicant as his co-director; 
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53.2 blocking access of the Applicant and certain critical employees of the 

Second Respondent to the FNB bank accounts of the Second 

Respondent;  

53.3 that he is incapacitated to be a director of the Second Respondent due 

to drug abuse problem; 

53.4 that he is in dereliction of his duties as director of the Second Respondent 

who is responsible for the financial affairs; and 

53.5 that he is neglecting to perform his duties as director of the Second 

Respondent responsible for SARS and Workman’s Compensation. 

 

E. POINT IN LIMINE – APPLICANT’S LACK OF LOCUS STANDI 

[54] In his Answering Affidavit, the First Respondent raised the issue about the 

resignation of the Applicant as director of the Company.  This issue prompted the 

Applicant to reply and he stated the following in his Replying Affidavit: 

“2. 

2.1 I deny that I do not have the required locus standi to bring this 

application.  Section 71(8) of the Companies Act 71 of 2008 

specifically give locus standi to ‘any director or shareholder of the 

company’ to apply to the companies Tribunal.  I respectfully contend 

that despite my resignation letter dated 18 March 2018, I still am a 

director of the Second Respondent and have the required locus 

standi as ‘any director’. 
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2.2 I tendered my resignation as director of the Second Respondent on 

the advice of a Mr. Tyron Pillay who was at the time the auditor of 

Groupex Financial Administrators (Pty) Ltd.  I was aware that my 

resignation was never processed at the Companies and Intellectual 

Commission (‘CIPC’).  When I consulted with my legal 

representatives during August 2020, I never informed them of my 

resignation because the extract of the CIPC reflected that I was still 

a director of the Second Respondent. 

2.3 I believed that since no director changes were effected at the CIPC, 

I was still a director of the Second Respondent.  I now, after 

consultation with my legal representatives, understand that my 

resignation as a director of the Second Respondent became 

effective on 18 March 2018.  I contend that I held the bona fide belief 

that I was still a director of the Second Respondent when I deposed 

to the affidavits in support of the relief that I seek herein.  I 

respectfully contend that I never had intention to mislead this tribunal 

in my affidavits. 

2.4 I intend to show that despite my resignation on 18 March 2018, I 

continued to act at all relevant times pursuant to my resignation, as 

director of the Second Respondent.  I am advised that in doing so, I 

am a de facto director of the Second Respondent, and consequently 

have the required locus standi to bring this application. 
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2.5 As alluded above, I resigned on advice of the auditor of the Second 

Respondent.  I have stated in my founding affidavit that The Amber 

Trust is the sole shareholder of Groupex Holdings (Pty) Ltd.  Groupex 

Holdings (Pty) Ltd is the shareholder of two companies namely, 

Groupex Funeral Services (Pty) Ltd (the Second Respondent) and 

Groupex Financial Administrators (Pty) Ltd.  At the time that the 

aforementioned companies were registered the First Respondent 

was debarred by the Financial Services Board (‘FSB’) from 

involvement of any company dealing with financial services.  I annex 

hereto a copy of the letter of the FSB dated 12 August 2014 as “RA 

1”.  I was at the time the Key Individual of the Financial Service 

Provider (‘FSP’) licence, and in charge of compliance as well as the 

sole director of Groupex Financial Administrators (Pty) Ltd (‘GFA’).  

GFA only started trading in the beginning of 2017 and at the time we 

had to produce financial statements, the financial position of GFA did 

not meet the FSB’s liquidity requirements. 

2.6 Mr. Tyron Pillay, the auditor of GFA at the time suggested that the 

shareholding of GFA should be transferred to me in order to apply 

for the small business tax benefit thereby reducing the tax liability 

and being able to meet the FSB’s liquidity requirements to keep the 

FSP licence in good standing.  Mr. Pillay advised me to resign as 

director from Groupex Holdings (Pty) Ltd and the Second 

Respondent in order to qualify for the small business tax benefit. 
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2.7 I drafted the resignation letters and gave it to the First Respondent.  

The First Respondent never affected the director changes with the 

CIPC.  It is against this background that I stated to Mr. Henk Strydom 

on 2 July 2020 that I at the time was still according to the CIPC a 

director of all three of the abovementioned companies.  I respectfully 

contend that I held the bona fide belief that until such time that the 

director changes are affected by the CIPC, I remained a director of 

the Second Respondent. 

2.8 I invite the tribunal to the trailing emails annexed as Annexure “I” to 

the First Respondent’s answering affidavit.  The First Respondent 

told me in an email dated 22 January 2020: “Still waiting for the ID 

copy.  Should you wish to still resign from GFS?”  Furthermore, I 

contend that the email written by Bianca Pretorius to me dated 1 July 

2020, which forms part of Annexure “I” makes reference to the fact 

that the First Respondent viewed me as a director of the Second 

Respondent. 

2.9 I contend that the First Respondent and I were both under the 

impression that I was still a director of the Second Respondent.  It is 

only now that the First Respondent, upon obtaining legal advice 

learned that my resignation was effective as from 18 March 2018. 

2.10 Pursuant to the resignation letter dated 18 March 2018 I continued 

to act in the capacity as director of the Second Respondent and the 

First Respondent treated me as such.  During 2019 I had to co-sign 
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the lease agreement of the Second Respondent’s branch in Port 

Elizabeth because I was still listed as a director of the Second 

Respondent.  During December 2019, I held the Annual 

Management Meeting of the Second Respondent.  I posted the event 

on my Facebook page. 

2.11 The First Respondent commented to one of my posts: “I remember 

the days when I was invited to these meetings.” 

I responded: “But you never pitched up to the last handful of 

meetings you were invited to.  Do you still remember where the office 

is?” 

Whereupon the First Respondent commented: “No need.  I have the 

best man running the show so I can deal with ghosts and goblins at 

home.”” 

[55] In my view, any person who occupies the position of a director of a company for 

purposes of the Act is a director of that company.  In terms of section 1 of the Act, 

director is defined as follows: 

“’director’ means a member of the board of a company, as 

contemplated in section 66, or an alternate director of a company and 

includes any person occupying the position of a director or alternate 

director, by whatever name designated…” [Own emphasis added.] 

The definition of a director is wide enough to recognise executive director, non-

executive director, de facto directors, de jure directors and nominee directors. 
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[56] Section 66 of the Act seems to recognise the following types of directors of a 

company: 

56.1 De jure director:- This is a company director validly and formally 

appointed who has freely consented to the appointment. 

56.2 Nominee director:- This is a de jure company director who is appointed 

due to his/her nomination by a shareholder or other third party e.g. bank. 

Nominee directors are useful for a significant shareholder as board 

representation. This director could be placed in a difficult position when 

the interests of the shareholder conflicts with those of the company. This 

person is obliged to serve in the best interest of the company. 

56.3 Puppet director:- This company director has been placed on the board 

with the intention that he/she should blindly follow the instructions of 

his/her controller who is known as the a “shadow director” who lurks in 

the shadows sheltering behind the puppet director. A puppet director will 

not escape liability for breach by blaming the shadow director. 

56.4 Ex officio director:- This refers to a person who is a director as a 

consequence of his office e.g. CEO or CFO. This person has powers and 

functions as any other director, unless restricted by the MOI. 

56.5 Alternate director– This is a person appointed to serve as director in 

substitution for a particular appointed director. This alternate may act as 

a director only in the absence of his/her appointer. The MOI must make 

provision for the appointment of an alternate. When the appointer 

resigns, the alternate ceases to hold office. 

https://ptycompanyregistration.co.za/moi/
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56.6 De facto director:- This is a person not formally or validly appointed as a 

director, but is proved to be undertaking functions in relation to the 

company that could properly have been discharged only by a director. 

[57] Sometimes a de facto director will have the word ‘director’ as part of his or her 

job title.  The de facto director will usually carry out all the duties of a director of 

a company and can make the decisions of a director, sign company documents 

and be treated as a director by de jure directors.  It is the role assumed by the 

individual, rather than the title used that determines whether an individual is a 

director of a company or not.  It is my understanding that the de facto director is 

also subject to the same legal duties, responsibilities and potential liabilities as 

de jure directors and will be treated as such by the courts in the case of a dispute. 

[58] In terms of section 5(2) of the Act, a court interpreting or applying this Act may 

consider foreign company law.  I did look at the English company law 

jurisprudence in order to determine the issue of a de facto director and its 

consequences thereof.  In the judgement on Re Hydrodam (Corby) Ltd [1994] 2 

BCLC 180 161 Judge Millett stated the following when dealing with the issue of a 

de facto director: 

"A de facto director is a person who assumes to act as a director. He 

is held out as a director by the company, and claims and purports to 

be a director, although never actually or validly appointed as such. To 

establish that a person was a de facto director of a company it is 

necessary to plead and prove that he undertook functions in relation 

to the company which could properly be discharged only by a director. 

https://www.iod.com/services/information-and-advice/resources-and-factsheets/details/directors-duties-and-responsibilities
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It is not sufficient to show that he was concerned in the management 

of the company's affairs or undertook tasks in relation to its business 

which can properly be performed by a manager below board level. 

A de facto director, I repeat, is one who claims to act and purports to 

act as director, although not validly appointed as such. A shadow 

director [see next section], by contrast, does not claim or purport to 

act as director. On the contrary, he claims not to be a director. He lurks 

in the shadows, sheltering behind others who, he claims, are the only 

directors of the company to the exclusion of himself. He is not held 

out as a director by the company.” [Own emphasis added.] 

[59] In Re UKLI Ltd Secretary of State for Business, Innovation and Skills v Chohan 

and others [2013] EWHC 680 Ch, Judge Hillyard gave these ten characteristics 

as being relevant in identifying a de facto director of a company: 

59.1 A de facto director must presume to act as if he was a director of the 

company he purports to represent. 

59.2 He must be or have been in fact part of the corporate governing structure 

of the company he purports to represent and he must have participated 

in directing the affairs of such company in relation to the acts or conduct 

complained of. 

59.3 He must be either the sole person directing the affairs of the company or 

a substantial or predominant influence and force in so doing as regards 

the matters of which complaint is made. Influence is not otherwise likely 

to be sufficient. 

http://www.bailii.org/ew/cases/EWHC/Ch/2013/680.html
http://www.bailii.org/ew/cases/EWHC/Ch/2013/680.html
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59.4 Whether the person concerned has undertaken acts or functions such as 

to suggest that his remit to act in relation to the management of the 

company is the same as if he was a de jure director. 

59.5 The functions he performs on behalf of the company and the acts of which 

complaint is made must be such as could only be undertaken by a 

director, not ones which could properly be performed by a manager or 

other employee below board level. 

59.6 It is relevant whether the person was held out as a director or claimed or 

purported to act as such: but that, and/or use of the title, is not a 

necessary requirement, and even that may not always be sufficient. 

59.7 His role may relate to part of the affairs of the company only, so long as 

that part is the part of which complaint is made. 

59.8 Lack of accountability to others may be an indicator; so also may the fact 

of involvement in major decisions. 

59.9 The power to intervene to prevent some act on behalf of the company 

may suffice. 

59.10 The person concerned must be someone who was more than a mere 

agent, employee or advisor of the company. 

[60] It is my view that based on the English company law jurisprudence quoted above, 

the Applicant was a de facto director of the Second Respondent.  As a de facto 

director the Applicant has not been properly appointed and notified to CIPC as a 

director of the Second Respondent but he nevertheless acts as a director of 

Second Respondent.  He holds himself out to third parties and shareholder as a 
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director of the Second Respondent.  In this case, the Applicant is still reflected as 

director of the Second Respondent despite his resignation.  The Applicant 

continued and still continues to act as director of the Second Respondent despite 

his resignation. 

[61] As a de facto director, the Applicant is covered by the definition of a “director” 

contained in section 1 of the Act.  The Applicant therefore does have the 

necessary locus standi to bring the current applications to have the First 

Respondent removed as a director of the Second Respondent on an urgent basis.  

In addition, the Applicant has been appointed a director in the two companies 

listed below in terms of a resolution of Board of Trustees Meeting of the Amber 

Trust held via Zoom on the 08th day of November 2020: 

61.1 Groupex Holdings (Pty) Ltd with registration number 2010 / 022846 / 07; 

and 

61.2 Groupex Funeral Services (Pty) Limited with registration number: 2015 / 

370161 / 07 (Second Respondent). 

It follows therefore that the Applicant falls under the category of a nominee 

director which falls within the definition of a “director” in terms of section 1 of the 

Act.  As I have already stated above, a nominee director is, for all intents and 

purposes, a de jure company director who is appointed due to his or her 

nomination by a shareholder of a company.  A nominee director is useful for a 

significant shareholder as board representation and has the necessary locus 

standi to bring an application for removal of his co-director(s) in terms of the Act. 
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F. APPLICABLE LAW 

[62] In terms of section 66(1) of the Act, the business and affairs of any company must 

be managed by or under the direction of the Board of Directors of such company.  

The Board of Directors has the authority to exercise all the powers and perform 

any of the functions of the company, except to the extent that the Act or the 

company’s Memorandum of Incorporation provides otherwise. 

[63] As already pointed out above, a “director” is a member of the board of a company, 

as contemplated in section 66 of the Act, or an alternate director of a company 

and includes any person occupying the position of a director or alternate director, 

by whatever name designated.  I have already found that the Applicant is a 

director of the Second Respondent as envisaged in section 1 read with section 

66 of the Act. 

[64] My starting point will be to look at section 70(1) of the Act which makes provisions 

relating to vacancies on the board of a company.  The relevant provisions of 

section 70(1) read as follows: 

“(1) Subject to subsection (2), a person ceases to be a director, and 

a vacancy arises on the board of a company- 

(a) when the person’s term of office as director expires, in the 

case of a company whose Memorandum of Incorporation 

provides for fixed terms, as contemplated in section 68(1); 

or 

(b) in any case, if the person- 

(i) resigns or dies; 



Page 43 of 59 
 

(ii) in the case of an ex officio director, ceases to hold 

the office, title, designation or similar status that 

entitled the person to be an ex officio director; 

(iii) becomes incapacitated to the extent that the person 

is unable to perform the functions of a director, and 

is unlikely to regain that capacity within a reasonable 

time, subject to section 71(3); 

(iv) is declared delinquent by a court, or placed on 

probation under conditions that are inconsistent 

with continuing to be a director of the company, in 

terms of section 162; 

(v) becomes ineligible or disqualified in terms of section 

69, subject to section 71(3); or 

(vi) is removed:- 

(aa) by resolution of the shareholders in terms of 

section 71(1); 

(bb) by resolution of the board in terms of section 

71(3); or 

(cc) by order of the court in terms of section 71(5) 

or (6). [Own emphasis added.] 

[65] Section 70(1)(b)(vi) of the Act provides for removal of a person as a director of a 

company under any of the following circumstances: 
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65.1 By resolution of the shareholders of a company in terms of section 71(1) 

of the Act; 

65.2 By resolution of the board of a company in terms of section 71(3) of the 

Act; or 

65.3 By order of the court in terms of section 71(5) or (6) of the Act. 

[66] Section 71 of the Act deals with the removal of directors of companies under 

various circumstances.  The provisions of section 71 of the Act that are relevant 

for purposes of my determination of this matter read as follows:  

“(1) Despite anything to the contrary in a company’s Memorandum 

of Incorporation or rules, or any agreement between a 

company and a director, or between any shareholders and a 

director, a director may be removed by an ordinary resolution 

adopted at a shareholders meeting by the persons entitled to 

exercise voting rights in an election of that director, subject to 

subsection (2). 

(2) Before the shareholders of a company may consider a 

resolution contemplated in subsection (1)—  

(a) the director concerned must be given notice of the 

meeting and the resolution, at least equivalent to that 

which a shareholder is entitled to receive, irrespective of 

whether or not the director is a shareholder of the 

company; and  
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(b) the director must be afforded a reasonable opportunity to 

make a presentation, in person or through a 

representative, to the meeting, before the resolution is put 

to a vote.  

(3) If a company has more than two directors, and a shareholder 

or director has alleged that a director of the company—  

(a) has become—  

(i) ineligible or disqualified in terms of section 69, other 

than on the grounds contemplated in section 69 (8) 

(a); or  

(ii) incapacitated to the extent that the director is unable 

to perform the functions of a director, and is unlikely 

to regain that capacity within a reasonable time; or  

(b) has neglected, or been derelict in the performance of, the 

functions of director, 

the board, other than the director concerned, must determine 

the matter by resolution, and may remove a director whom it 

has determined to be ineligible or disqualified, incapacitated, 

or negligent or derelict, as the case may be. 

(4) Before the board of a company may consider a resolution 

contemplated in subsection (3), the director concerned must 

be given—  



Page 46 of 59 
 

(a) notice of the meeting, including a copy of the proposed 

resolution and a statement setting out reasons for the 

resolution, with sufficient specificity to reasonably permit 

the director to prepare and present a response; and 

(b) a reasonable opportunity to make a presentation, in 

person or through a representative, to the meeting before 

the resolution is put to a vote. 

(5) If, in terms of subsection (3), the board of a company has 

determined that a director is ineligible or disqualified, 

incapacitated, or has been negligent or derelict, as the case 

may be, the director concerned, or a person who appointed 

that director as contemplated in section 66 (4) (a) (i), if 

applicable, may apply within 20 business days to a court to 

review the determination of the board. 

(6) If, in terms of subsection (3), the board of a company has 

determined that a director is not ineligible or disqualified, 

incapacitated, or has not been negligent or derelict, as the 

case may be—  

(a) any director who voted otherwise on the resolution, or 

any holder of voting rights entitled to be exercised in the 

election of that director, may apply to a court to review the 

determination of the board; and 

(b) the court, on application in terms of paragraph (a), may—  
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(i) confirm the determination of the board; or  

(ii) remove the director from office, if the court is 

satisfied that the director is ineligible or disqualified, 

incapacitated, or has been negligent or derelict. 

(7) An applicant in terms of subsection (6) must compensate the 

company, and any other party, for costs incurred in relation to 

the application, unless the court reverses the decision of the 

board. 

(8) If a company has fewer than three directors—  

(a) subsection (3) does not apply to the company; 

(b) in any circumstances contemplated in subsection (3), 

any director or shareholder of the company may apply 

to the Companies Tribunal, to make a determination 

contemplated in that subsection; and 

(c) subsections (4), (5) and (6), each read with the changes 

required by the context, apply to the determination of 

the matter by the Companies Tribunal.” 

[67] Sections 71(1) and (2) of the Act deal with the removal of a director and the 

procedure to be followed thereof by shareholders of a company.  Such removal 

should be done by means of an ordinary resolution taken by shareholders of a 

company at a shareholders’ meeting.  The resolution for the removal of a director 

can only be taken after a proper notice had been given to the director to be 

removed and such director having been afforded a reasonable opportunity to 
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make representation in line with the procedure outlined in section 71(2) of the 

Companies Act. 

[68] Sections 71(3) and (4) of the Act deal with the removal of a director of a company 

and the procedure to be followed thereof by the board on the request of a 

shareholder or director.  The director to be removed is not allowed to participate 

during deliberations of the board and the voting for his removal.  The removal in 

terms of section 71(3) should be done by means of a resolution of the board of a 

company taken at the board meeting and in line with the procedure outlined in 

section 71(4) of the Act. 

[69] Sections 71(5) and 71(6) of the Act deal with the institution of review proceedings 

against the of the board of a company before a court of law.  The Companies 

Tribunal clearly does not have any jurisdiction to entertain any review 

proceedings contemplated in sections 71(5) and 71(6) of the Act. 

[70] In terms of section 166 of the Act and as an alternative to applying to a court of 

law, a person who would be entitled to apply for relief in terms of the Act may 

refer a matter that could be subject of such an application for resolution by 

mediation, conciliation or arbitration to the Companies Tribunal.  It follows 

therefore that instead of instituting review proceedings in terms of sections 71(5) 

and 71(6) of the Act, a director or shareholder may refer a dispute about the 

removal or non-removal of a director for resolution by mediation, conciliation or 

arbitration to the Companies Tribunal.  

[71] In the event that a company has fewer than three directors, section 71(8) of the 

Act kicks in.  It is expressly stipulated that section 71(3) of the Companies Act 
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does not apply to such a company.  In terms of section 71(8)(b) of the Act, if any 

of the circumstances contemplated in section 71(3) of the Act applies, any 

director or shareholder of the company may bring an application to the 

Companies Tribunal, to make a determination contemplated in section 71(3). 

[72] The Companies Tribunal is vested with the necessary jurisdiction to hear the 

current application in terms of section 71(8).  The provisions of section 71(8) apply 

to this application because the Second Respondent currently has fewer than 

three directors.  In its determination of the application, the Companies Tribunal is 

required to apply the provisions of sections (71)(4), (5) and (6), each read with 

the changes required by the context. 

 

G. ANALYSIS OF THE EVIDENCE 

[73] I gathered from the documents and evidence placed before me that this 

application concerns the removal of the First Respondent as a director of the 

Second Respondent due to the reason that the First Respondent is alleged to 

have misappropriated funds belonging to the Second Respondent without the 

consent and knowledge of the Applicant. 

[74] The following are the amounts of money that the First Respondent is alleged by 

the Applicant to have misappropriated from the Second Respondent: 

74.1 Payments in respect of wages of his gardener for the financial year 

2019/2020 in the amount of R78 950.00 as is evidenced by Annexure 

“LRJ16” which appears at pages 87 to 88 of the Indexed and 

Paginated Documents; 
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74.2 Payments in respect of wages of his gardener and others for the 

financial year 2020/2021 in the amount of R42 325.00 as is evidence 

by Annexure “LRJ17” which appears at pages 89 to 92 of the Indexed 

and Paginated Documents; 

74.3 Payments for personal expenses for the financial year 2019/2020 in 

the amount of R87 752.62 as is evidenced by Annexure “LRJ18” which 

appears at pages 93 to 94 of the Indexed and Paginated Documents; 

74.4 Payments for personal expenses for the financial year 2020/2021 in 

the amount of R48 058.97 as is evidenced by Annexure “LRJ19” which 

appears at pages 95 97 of the Indexed and Paginated Documents; 

74.5 An amount of R46 308.97 for personal benefit of the First Respondent 

as per Second Respondent’s account transaction report of the 

financial year 2020/2021 as is evidenced by Annexure “LRJ14” which 

appears at pages 81 to 83 of the Indexed and Paginated Documents. 

74.6 An amount of R185 000.00 paid out of the bank account of the Second 

Respondent on the 22nd day of October 2020 into the bank account 

belonging to the First Respondent.  This transaction is evidenced by a 

copy of Second Respondent’s FNB Bank Statement which is marked 

Annexure “B” which appears at pages 109 to 111 of the Indexed and 

Paginated Document; 

74.7  An amount of R53 189.45 paid out of the bank account of the Second 

Respondent on the 27th day of October 2020 into the bank account 

belonging to the First Respondent.  This transaction is evidenced by a 
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copy of Second Respondent’s FNB Bank Statement which is marked 

Annexure “B” which appears at pages 109 to 111 of the Indexed and 

Paginated Document; 

74.8 An amount of R62 000.00 paid out of the bank account of the Second 

Respondent on the 22nd day of October 2020 with the reference “Allan 

Levin”.  This transaction is evidenced by a copy of Second 

Respondent’s FNB Bank Statement which is marked Annexure “B” 

which appears at pages 109 to 111 of the Indexed and Paginated 

Document; 

74.9 An amount of R1 750.00 paid out of the bank account of the Second 

Respondent on the 23rd day of October 2020 to the gardener of the 

First Respondent. This transaction is evidenced by a copy of Second 

Respondent’s FNB Bank Statement which is marked Annexure “B” 

which appears at pages 109 to 111 of the Indexed and Paginated 

Document; and 

74.10 An amount of R23 000.00 paid out of the bank account of the Second 

Respondent on the 23rd day of October 2020 to the First Respondent’s 

personal bank account.  This transaction is evidenced by a copy of 

Second Respondent’s FNB Bank Statement which is marked 

Annexure “B” which appears at pages 109 to 111 of the Indexed and 

Paginated Document. 

[75] In addition to the allegation regarding misappropriation of funds of the Second 

Respondent as outlined above, the Applicant is further alleging that the First 
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Respondent is incapacitated to act as director of Second Respondent as 

envisaged in terms of section 71(3)(b)(ii) of the Act.  It is alleged that the First 

Respondent has become incapacitated to the extent that he is unable to perform 

the functions of a director and is unlikely to regain that capacity within a 

reasonable time because he has substance abuse problem.  This problem was 

discovered by the Applicant when the First Respondent failed to show up for 

meetings, failed to show up at a staff member’s wedding and failed to respond to 

a large amount of communication sent to him over the last couple of years. 

[76] The Applicant further alleges that the First Respondent has become more erratic 

and irrational to the extent that he would post nonsensical social media 

messages.  He has become obsessed with his CCTV cameras to an extent that 

he would post surveillance videos to social media, at all hours of the night of 

purported “sightings” of things that were not present in the video.  The First 

Respondent believed that he was seeing something completely different from 

what appears on the video. 

[77] The Applicant alleges that he received numerous nonsensical messages and 

pictures from the First Respondent in the early hours of the morning and when 

he enquired, the First Respondent would fail to respond.  Sometime the First 

Respondent would take up to three weeks.  When he did respond, the First 

Respondent’s responses were erratic and nonsensical.  The Applicant would 

receive messages like, “How fast can you get to my house? JBJ”, at random 

intervals and the Applicant would not respond. 
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[78] The Applicant further alleges that in August 2019, the First Respondent was 

admitted for drug induced psychosis and then admitted to drug rehabilitation for 

the whole of September 2019.  During March or April 2020, the First Respondent 

was admitted again for drug induced psychosis but he refused to undergo 

rehabilitation thereafter. 

[79] The Applicant alleges that he last saw the First Respondent in the beginning of 

May 2020 when he walked in and out of the office for a moment before 

disappearing without any communication.  The First Respondent plays no active 

role in managing the affairs of the Second Respondent due to his continued 

substance abuse.  The First Respondent would not be rehabilitated in the 

foreseeable future and therefore it is highly unlikely that he would regain the 

capacity to perform the functions of a director within a reasonable time. 

[80] The Applicant further alleges that the First Respondent is neglecting and/or is 

derelict in performing his functions as director of the Second Respondent.  The 

First Respondent is responsible for the financial affairs of the Second 

Respondent.  However, for the last three (3) years the First Respondent played 

no active role in the financial affairs of the Second Respondent.  The First 

Respondent’s only active role was to handle SARS relations and financial 

statements of the Second Respondent. 

[81] The Applicant alleges that he recently learned that the accountants of the Second 

Respondent experienced difficulties in dealing with the First Respondent over the 

last couple of years.  The VAT declarations of the Second Respondent were 

handled by the First Respondent and the TPAS Accountants.  The First 
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Respondent never responded timeously to any of their queries and would instruct 

TPAS Accountants to lower the amounts on the VAT201 returns.  The First 

Respondent grossly under disclosed the actual VAT amounts and effected 

payments late, which incurred penalties and interests on every VAT return for the 

last two (2) to three (3) years. 

[82] Ms Pretorius learned that the First Respondent utilised the funds of the Second 

Respondent either paying a personal expense or transferring funds to another 

company account, without communication, which would often leave insufficient 

funds in the account of the Second Respondent to meet its day-to-day 

obligations.  The First Respondent would inform Ms Pretorius whenever she 

enquired about the personal transactions that she should allocate those 

transactions to petty cash or some other expense.  The First Respondent never 

provided any receipts for any of these personal transactions. 

[83] The Applicant learned that the Workers’ Compensation (COID) for employees of 

the Second Respondent was two (2) years behind.  Due to the First Respondent’s 

conduct the Second Respondent cannot obtain an updated tax clearance 

certificate, which impacts on the Second Respondent ability to renew lease 

agreements and obtain operational certification with the local municipalities.  The 

Trustees of the Amber Trust have instructed that the Second Respondent’s 

financial affairs should be brought up to date through new auditors as a matter of 

urgency to establish the financial position of the Second Respondent. 

[84] The Applicant has met with Gregory Butt & Marx Chartered Accounts and they 

have started the process.  They have reconciled the Second Respondent’s 
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accounts and notice that the First Respondent has misappropriated funds of he 

Second Respondent for his personal benefits in the following manner: 

84.1 Payments in respect of wages of his gardener for the financial year 

2019/2020 in the amount of R78 950.00; 

84.2 Payments in respect of wages of his gardener and others for the financial 

year 2020/2021 in the amount of R42 325.00; 

84.3 Payments for personal expenses for the financial year 2019/2020 in the 

amount of R87 752.62; and 

84.4 Payments for personal expenses for the financial year 2020/2021 in the 

amount of R48 058.97. 

[85] Despite the serious allegations having been made against him and having been 

afforded an opportunity to answer such allegations, the First Respondent failed 

or neglected to provide an answer to the allegations regarding misappropriation 

of the funds of the Second Respondent.  As a director the First Respondent 

should have known better and in fact, he should have desisted from 

misappropriating funds of the Second Respondent for his own personal benefit. 

[86] In addition, the First Respondent does not dispute the allegations with regard to 

substance abuse.  All he says is that the Applicant did not provide proof that he, 

the First Respondent cannot be rehabilitated in the near future.  The Applicant 

made numerous allegations which showed that as a result of substance abuse, 

the First Respondent had neglected his duties as a director of the Second 

Respondent.  In certain instances he failed to attend meetings of the Board of the 
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Second Respondent and in certain instances, he failed to attend management 

meetings of the Second Respondent. 

[87] The First Respondent does confirm that he did block access of the Applicant and 

the critical staff of the Second Respondent to access the FNB accounts of the 

Second Respondent.  The reason provided by the First Respondent for doing 

what he did is not justifiable and reasonable.  It is my view that the conduct of the 

First Respondent is not authorised in terms of the Act.  As a director he should 

have known better and in fact he should have refrained from blocking access of 

the Applicant and critical staff of the Second Respondent to access the FNB bank 

accounts of the Second Applicant.  The Second Respondent’s bank account is 

not to be treated and operated like a person bank account of the First 

Respondent. 

[88] The First Respondent is bound by the standards of directors conduct that is 

outlined in section 76 of the Act.  In particular, the First Respondent, when acting 

in the capacity of a director of the Second Respondent, mut exercise the powers 

and perform the functions of a director: 

88.1 in good faith and for a proper purpose; 

88.2 in the best interests of the company; and 

88.3 with the degree of care, skill and diligence that may reasonably be 

expected of a person carrying out the same functions in relation to the 

company as those carried out by that director. 
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H. FINDINGS 

[89] I am satisfied that the First Respondent committed various forms of misconduct 

as alleged by the Applicant in his papers and oral evidence placed before me.   

The First Respondent did misappropriate funds belonging to the Second 

Respondent without the consent and knowledge of the Applicant as his co-

director. 

[90] In addition, the First Respondent is alleged to have a problem of substance (drug) 

abuse and as a result, he had be skipping meetings, neglecting his duties as a 

person tasked with the financial affairs of the Second Respondent and his 

behaviour in general has been erratic in the past two (2) years. 

[91] I am further satisfied that the First Respondent has been negligent and/or derelict 

in the performance of his duties as director of the Company as contemplated in 

section 71(6)(b)(ii).  I therefore find that the Respondent must be removed from 

the position of director of the Company with immediate effect. 

[92] Despite my finding that the First Respondent should be removed as director of 

the Second Respondent, I am not convinced that this is such a matter that I 

should impose a cost order against the First Respondent.  There is no indication 

that the First Respondent was not bona fide in opposing the application for his 

removal.  As a matter of fact, his Answering Affidavit raised several issues which 

I needed to consider in my determination.  One such issue related to the 

resignation letter of signed by the Applicant.  Despite the outcome, I am therefore 

not making any cost order against the First Respondent. 
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I. THE ORDER 

[93] I therefore make the following order: 

93.1 The matter is enrolled as an urgent application and therefore the 

regulations relating to time periods, forms and manner of service and 

filing of the papers are hereby dispensed with. 

93.2 The First Respondent, one Justin Barry Jennings with Identity Number: 

760924 5001 08 7, is hereby found to have been negligent in the 

performance of his duties as a director and in dealing with the funds 

belonging to Groupex Funeral Services (Pty) Limited, Registration 

Number: 2015 / 370161 / 07. 

93.3 The First Respondent, one Justin Barry Jennings with Identity Number: 

760924 5001 08 7, is hereby found to have been negligent and/or to have 

been derelict in the performance of his duties as a director of Groupex 

Funeral Services (Pty) Limited, Registration Number: 2015 / 370161 / 07. 

93.4 The Respondent, one Justin Barry Jennings with Identity Number: 

760924 5001 08 7, is hereby removed as a director of Groupex Funeral 

Services (Pty) Limited, Registration Number: 2015 / 370161 / 07 with 

immediate effect. 

93.5 The Registrar of the Companies Tribunal is hereby directed to deliver a 

copy of this order to the Commissioner of Companies and Intellectual 

Property Commission within 5 (FIVE) business days from date of handing 

down thereof. 
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93.6 The Commissioner of Companies and Intellectual Property Commission 

is hereby directed to implement paragraph 93.4 of this order within a 

period of 10 (TEN) business days from date of it receiving this 

determination from the Registrar of the Companies Tribunal. 

93.7 There is no order regarding the costs of the application. 

 

 

_____________________________ 

LINDELANI DANIEL SIKHITHA 

Member of the Companies Tribunal 

08 JANUARY 2021 


