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IN THE COMPANIES TRIBUNAL OF THE REPUBLIC OF SOUTH AFRICA 

CASE NO: CT00404/ADJ/2020 

In the matter between: 

THUSANANG GAST (PTY) LIMITED          First Applicant 

THUSANANG GAST SA (PTY) LIMITED     Second Applicant 

GAST ROBOTICS (PTY) LIMITED           Third Applicant 

GAST FOUNDATION NPC         Fourth Applicant 

GAST REFINERY (PTY) LIMITED            Fifth Applicant 

GAST MINERALS (PTY) LIMITED           Sixth Applicant 

KEVIN GAST N.O        Seventh Applicant 

KEVIN GAST N.O           Eighth Applicant 

(In their capacities as the trustees of the  

Clearwater Trust, IT 4514/98) 

 

and 

 

GAST CONSULTING (PTY) LIMITED       First Respondent 

COMPANIES AND INTELLECTUAL PROPERTY 

COMMISSION (CIPC)              Second Respondent 
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Issue(s) for determination: This is an application in terms of which the applicants are 

objecting to the registration of the company name of Gast Consulting (Proprietary) Limited 

on the register of companies in terms of sections 11(2)(a), 11(2)(b) and 11(2)(c) and 160 of 

the Companies Act, 2008 (Act No. 71 of 2008) 

Coram:      Lindelani Daniel Sikhitha 

Date of hearing:    23 October 2020 

Date of handing down of decision:  05 January 2021 

 

DECISION (Reasons and Order) 

______________________________________________________________________ 

 

A. THE PARTIES 

[1] The First Applicant in this matter is Thusanang Gast (Pty) Limited with 

Registration Number: 1992 / 005405 / 07.  The First Applicant is a private 

company duly incorporated and registered as such in accordance with the laws 

of the Republic of South Africa (“South Africa”).  The First Applicant’s registered 

address is at Gast Liberty Park, 96 Achilles Street, Zwavelpoort, Pretoria, 

Gauteng Province, South Africa. 

[2] The Second Applicant in this matter is Thusanang Gast SA (Pty) Limited with 

Registration Number: 2016 / 431825 / 07.  The Second Applicant is a private 

company duly incorporated and registered as such in accordance with the laws 

of South Africa.  The Second Applicant’s registered address is at Gast Liberty 

Park, 96 Achilles Street, Zwavelpoort, Pretoria, Gauteng Province, South Africa. 

[3] The Third Applicant in this matter is Gast Robotics (Pty) Limited with Registration 

Number: 2015 / 112391 / 07.  The Third Applicant is a private company duly 
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incorporated and registered as such in accordance with the laws of South Africa.  

The Third Applicant’s registered address is at Gast Liberty Park, 96 Achilles 

Street, Zwavelpoort, Pretoria, Gauteng Province, South Africa. 

[4] The Fourth Applicant in this matter is Gast Foundation NPC with Registration 

Number: 2019 / 586822 / 08.  The Fourth Applicant is a non profit company duly 

incorporated and registered as such in accordance with the laws of South Africa.  

The Fourth Applicant’s registered address is at Gast Liberty Park, 96 Achilles 

Street, Zwavelpoort, Pretoria, Gauteng Province, South Africa. 

[5] The Fifth Applicant in this matter is Gast Refinery (Pty) Limited with Registration 

Number: 2004 / 012938 / 07.  The Fifth Applicant is a private company duly 

incorporated and registered as such in accordance with the laws of South Africa.  

The Fourth Applicant’s registered address is at Gast Liberty Park, 96 Achilles 

Street, Zwavelpoort, Pretoria, Gauteng Province, South Africa. 

[6] The Sixth Applicant in this matter is Gast Minerals (Pty) Limited with Registration 

Number: 2009 / 013684 / 07.  The Fifth Applicant is a private company duly 

incorporated and registered as such in accordance with the laws of South Africa.  

The Fourth Applicant’s registered address is at Gast Liberty Park, 96 Achilles 

Street, Zwavelpoort, Pretoria, Gauteng Province, South Africa. 

[7] The Seventh Applicant in this matter is Kevin Gast N.O in his capacity as one of 

the two trustees of the Clearwater Trust, Registration Number: IT451/98 (“the 

Clearwater Trust”), which is a registered trust in terms of the laws of South Africa 
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with its registered office and main place of business situated at Gast Liberty Park, 

96 Achilles Street, Zwavelpoort, Pretoria, Gauteng Province, South Africa. 

[8] The Eighth Applicant in this matter is Kevin Gast (junior) N.O in his capacity as 

one of the two trustees of the Clearwater Trust, Registration Number: IT451/98 

(“the Clearwater Trust”), which is a registered trust in terms of the laws of South 

Africa with its registered office and main place of business situated at Gast Liberty 

Park, 96 Achilles Street, Zwavelpoort, Pretoria, Gauteng Province, South Africa. 

[9] The First Respondent in this matter is Gast Consulting (Proprietary) Limited with 

Registration Number: 2018 / 085965 / 07.  The First Respondent is a private 

company duly incorporated and registered as such in accordance with the laws 

of South Africa.  The First Respondent’s registered address is at 13 Coot 

Crescent, Table View, Cape Town, Western Cape Province, South Africa.  

According to information extracted from the Search Works CIPC Company 

Report (“the CIPC Report”), the First Respondent was registered on the 20th day 

of February 2018.1 

[10] The Second Respondent is the Commissioner of Companies and Intellectual 

Property Commission (“the CIPC”), duly appointed as such in terms of section 

189 of the Companies Act, 2008 (Act No. 71 of 2008) (“the Act”).  The Second 

Respondent is cited in its official capacity as the person responsible for the 

function the CIPC, which include registration of companies in terms of the Act.  

                                                           
1  Refer to a copy of the Search Works CIPC Company Report issued on 07 July 2020 at 18:02 which is 

annexed and marked Annexure “GA2” to the Answering Affidavit deposed by Guido Angelucci (“Mr. 
Angelucci”) in opposition of the application.  Annexure “GA2” appears at pages 11+++4 to 118 of the 
Indexed and Paginated Bundle of Documents. 
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The place of business of the Second Respondent is at The dti Campus, Block F, 

77 Meintjies Street, Sunnyside, Pretoria, Gauteng Province, 0002, South Africa. 

 

B. PURPOSE OF THE APPLICATION 

[11] The application before me is what is commonly referred to as a name dispute 

application which is brought in terms of the provisions of the Companies Act, 2008 

(Act No. 71 of 2008) (“the Act”).  The current application is essentially based on 

Section 160 read together with section 11 of the Act.  Section 11 of the Act 

contains the requirements that a name of a company should comply with and the 

basis upon which any party with interest in such a name may object to its 

registration thereof by the Second Respondent (the CIPC). 

[12] The fundamental issue involved in this application that I am actually called upon 

to determine is whether the name of the First Respondent complies with the 

provisions of section 11(2) of the Act.  If the name of the First Respondent does 

indeed comply with the provisions of section 11(2) of the Act then that should 

signal the end of the application.  The application must therefore fail.  If the name 

of the First Respondent does not satisfy the requirements of section 11(2) of the 

Act then the order that I am required to make an order to that effect.  In such 

instance, I will be required to make an appropriate order for the First Respondent 

to change its name. 

[13] The orders that are being sought by the Applicants are fully set out in the Notice 

of Motion which appears at pages 2 to 5 of the Indexed and Paginated Bundle of 

Documents.   The Applicants are seeking for orders in the following terms: 
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13.1 That the First Respondent’s name does not satisfy the requirements of 

section 11 of the Act; 

13.2 That the First Respondent be directed to choose a new name as provided 

for in terms of section 160 of the Act and to file a notice of an amendment 

to its Memorandum of Incorporation within thirty days; 

13.3 That the First Respondent be ordered to pay the costs of the application 

on a scale as between attorney and client; and 

13.4 Further and/or alternative relief. 

 

C. COMPLIANCE WITH THE APPLICABLE PROVISIONS OF THE ACT AND THE 

REGULATIONS 

 

[14] The Applicants filed their Application for Relief (“the application”) with the 

Companies Tribunal on the 06th day of July 2020..  The application was served 

on the First Respondent on the 07th day of July 2020.  The First Respondent filed 

Notice of Intention to Oppose the Application on the 08th day of July 2020.  

Subsequently, the First Respondent filed its Answering Affidavit on or about the 

30th day of July 2020 and this matter therefore proceeded on the opposed basis. 

[15] I perused through the papers and could not find proof of service of the application 

on the Second Respondent.  I also noted that there is no order that is being 

sought against the Second Respondent.  Failure by the Applicants to serve the 

application on the Second Respondent is however not fatal since I will not be 

making any order against the Second Respondent.  I will proceed to assess the 

application to determine whether it is in compliance with the provisions of the Act 

read with the Companies Regulations, 2011 (“the Regulations”). 
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[16] In this Application, the Applicants are objecting to the name of the First 

Respondent in terms of sections 11(2)(b), 11(2)(c) and 160 of the Act read with 

the applicable Regulations.  As part of my determination, it is imperative that I 

should first have a look at some preliminary issues which relates to the form and 

substance that an application of this nature must comply with as prescribed in 

terms of the applicable regulations.  My point of departure in this exercise will be 

to look at the provisions of regulation 13(a) of the Regulations which read as 

follows: 

“(a) A person may apply in Form CTR 142 to the Tribunal in terms of 

section 160 if the person has received… a Notice of a Potentially 

Contested Name, in Form CoR 9.6 or a Notice of a Potentially 

Offensive Name, in Form CoR 9.7, or has an interest in the name 

of a company as contemplated in section 160(1)….”  [Own 

emphasis added.] 

[17] The Applicant did complete Form CTR 142 as prescribed by the Minister of Trade 

and Industry in terms of section 223 of the Act.  In terms of the Founding Affidavit 

filed in support of the application, the deponent, Kevin Gast, alleges that he is the 

director of the First, Second, Fourth, Fifth and Six Applicants.  There are various 

resolutions attached which authorises Kevin Gast to sign and depose to affidavits 

on behalf of the Applicants.  I am therefore satisfied that Kevin Gast does have 

the requisite authority to bring the application on behalf of the Applicants in this 

matter. 
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[18] The First Respondent is opposing the application and it had filed the required 

Answering Affidavit as provided for by the provisions of the Act and the 

Regulations.  This matter is therefore opposed as contemplated in the applicable 

provisions of the Act and the Regulations. 

 

D. POINTS IN LIMINE RAISED BY THE FIRST RESPONDENT 

[19] The First Respondent has raised two points in limine which requires my attention.  

I deal these points in limine hereunder.  I will also make my ruling regarding each 

of the point in limine raised and give my brief reasons for arriving at such a ruling. 

 

Lack of Jurisdiction 

[20] The first point in limine raised by the First Respondent relates to the fact that the 

Companies Tribunal lacks the necessary jurisdiction to adjudicate matters 

relating to trademark infringement in terms of section 34(1) of the Trade Marks 

Act. 1993 (Act No. 194 of 1993) (“Trademarks Act”). 

[21] It is trite that the Companies Tribunal is a creature of statute and it does not 

determine companies name disputes on any other basis than those that are 

provided for in terms of the provisions of the Act.  Any reliance by the Applicants 

on the provisions of section 34(1) of the Trademarks Act is therefore misdirected 

and should not be entertained by the Companies Tribunal.  The Companies 

Tribunal lacks jurisdiction to entertain such an application.  I am inclined to agree 

with the First Respondent on this issue.  The point in limine is valid and is 

therefore upheld. 
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[22] However, since the Applicants are also relying on the provisions of section 11(2) 

of the Act in this application, my ruling will not have any substantial effect on the 

adjudication of the application and my determination thereof.  In other words, the 

Companies Tribunal is required to continue to deal with the application in terms 

of the empowering provisions of the Act. 

 

Incompetent Relief 

[23] The second point in limine raised by the First Respondent is that the application 

before the Companies Tribunal is mala fide and is simply a veiled attempt by the 

Applicants to launch a de facto corporate raid of the First Respondent, with the 

intention and wrongful purpose of appropriating its name for their exclusive 

benefit. 

[24] I fail to follow the logic of the arguments that have been advanced in support of 

this this point in limine.  In all fairness to the Applicants, the issues raised by the 

First Respondent in support of this point in limine are issues which relates to the 

merits of the application itself.  Some of the issues relates to the defense that the 

First Respondent should raise in opposing the application.  It follows therefore 

that this point in limine should be dismissed.  Having made the two rulings, I now 

proceed to deal with the application. 

 

E. THE APPLICANT’S CASE 

[25] The Clearwater Trust is the proprietor of two trade mark registrations which are 

valid and in force throughout South Africa.  In terms of the extracts from the Trade 
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Marks Register, the following trade mark registrations owned by the Clearwater 

Trust are valid and in force: 

25.1 Trademark number 1992/05314 in class 2 which relates to the following 

goods and services: 

“paints, varnishes, lacquers; preservatives against rust, colourants, 

mordants; natural resins; metals in foil and powder form for painters 

and decorators.” 

25.2 Trademark number 1992/05315 in class 37 which relates to the following 

goods and services: 

“building technology research and development services, 

maintenance, modification, construction, fitting, servicing, clearing, 

replacement, conversion, alteration and erection services including 

such services renders in relating to waterproofing.” 

25.3 The two trade mark registrations contain the following endorsement: 

”Registration of this trade mark shall give no right to the exclusive 

use of the surname GAST separately and apart from the mark.” 

25.4 The Applicants are requesting the Companies Tribunal to make a finding 

that the First Respondent’s name does not satisfy the provisions of 

section 11(2) of the Act. 

25.5 The Applicants submit that the First Respondent’s name, which contains 

the surname “GAST”, is confusingly similar to the Applicant’s trade 

marks. 
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25.6 Kevin Gast founded the Gast Group of companies as long as 38 years 

ago and since then, various companies were registered with the Gast 

surname in their names. 

25.7 The First Applicant was registered on the 18th day of September 1992 

and is a well-known civil engineering company in the infrastructure 

industry in South Africa since 1992.  It undertakes both consulting and 

contracting services.  It is also registered with the United Nations and the 

World Bank as a consultant. 

25.8 The Second Applicant was founded by Kevin Gast and it was registered 

on the 6th day of October 2016.  It is well-known in the construction 

industry. 

25.9 The Third Applicant was registered on the 13th day of April 2005 and it is 

well-known in the artificial intelligence industry. 

25.10 The Fourth Applicant was registered on the 26th day of November 2019 

and is the result of the Gast Group complying with current BBB-EE 

legislation. 

25.11 The Fifth Applicant was registered on the 17th day of May 2004 and is 

well-known in the gold and platinum industry. 

25.12 The Sixth Applicant was registered on the 16th day of July 2009 and is 

well-known in the mineralogical and precious metals industry throughout 

Africa. 
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25.13 Save for the Trust, all the Applicants have one word in them.  They all 

include the word “GAST” which is the surname of the deponent to the 

Founding Affidavit. 

25.14 The question be answered is whether Gast Consulting is confusingly 

similar to Thusanang Gast, Thusanang Gast SA, Gast Robotics, Gast 

Foundation, Gast Refinery and Gast Minerals.  If one looks at the 

previous rulings given by the Companies Tribunal in similar matters, there 

is always a distinction between the operative word and the generic word, 

for instance in this case Gast Consulting.  We know where the word Gast 

comes from as far as the First Respondent is concerned, it has explained 

that, it is the initials of its director including the first letters in the two words 

Sworn Translators. 

25.15 The Applicants are an engineering group of companies, which operate in 

the engineering field.  But in most of these name dispute cases there is 

an operative word that is similar and the test really is this: if an objective 

person sees a website of the Gast Group of Companies, Thusanang Gast 

husanang Gast, Gast Robotics, Gast Refinery, Gast Minerals and it also 

sees another website Gast Consulting, will he confuse these companies 

to be part of the same group?  The objective person knows nothing and 

he sees an engineering group of companies and he sees the name Gast 

Consulting.  Is Gast Consulting confusingly similar to the names of the 

Applicants? The test is really will one assume that Gast Consulting is in 

fact part of the Gast Group of Companies? The answer is yes and it can 
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never be no.  The name Gast Consulting is confusingly similar because 

Gast is included there [see Carl Zeiss AG v Zeiss Trading Enterprise 

(Pty) Ltd (CT016Jun2015) [2017] COMPTRI 74 (31 August 2017) 

25.17 Although the First Respondent’s name “GAST CONSULTING” is not one 

hundred percent identical to the names of the First to Sixth Applicants, it 

is submitted that the First Respondent’s name is confusingly similar to 

the names of the First to Sixth Applicants.  One of the First Applicant’s 

divisions has been called Gast Consulting since 1992. 

25.18 Apart from the fact that the First Respondent’s name contains the Gast 

surname, it also contains the registered trademark “GAST” which 

trademark was registered by the shareholder of the Applicants, the 

Clearwater Trust.  There is confirmation of registration of trademarks with 

numbers 1992/05314 in class 2 and 1992/05315 in class 37 which were 

granted on 14 November 2000. 

25.19 The registered trade mark has a symbol of an eagle (bird) inside a circle 

with a black background.  The word GAST appears on the top of the circle 

and it is in black bold letters.  The two trade marks contain the following 

endorsement: 

”Registration of this trade mark shall give no right to the exclusive 

use of the surname GAST separately and apart from the mark.” 

25.20 The First Respondent’s activities (services) are listed to include the 

following: 
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“work permits, visas, permanent residence, business advice and 

marketing, banking and financial advice, general consulting, 

translations and interpreting”. 

25.21 Some of the activities of the First Respondent are confusingly similar to 

some of the activities of the Applicants.  The services and products of the 

Applicants can be summarised as follows: 

25.21.1 Dr. Gast is a consulting engineer; 

25.21.2 The GAST Group services the following segments in 28 

different countries: 

25.21.2.1 Building environment inclusive of construction and 

civil engineering. 

25.21.2.2 Manufacturing of impervious membranes, coatings 

and paints. 

25.21.2.3 Waterproofing, Geosynthetics, Civil, Construction 

and Consulting. 

25.21.2.4 Artificial Lagoons and Beaches. 

25.21.2.5 Water Purification, Desalinization and Sewerage 

Works. 

25.21.2.6 Pharmaceuticals for human and veterinary 

applications. 

25.21.2.7 Refinery of Precious Metals which includes gold 

and platinum. 

25.21.2.8 Mining and Minerals. 
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25.22 By using the name Gast Consulting, the First Respondent is therefore 

taking unfair advantage of the Applicants’ name, trademark and website 

which is detrimental to the distinctive character and repute of the 

Applicants’ well-known “GAST” trademark which also amounts to an 

infringement of section 34(1) of the Trade Marks Act. 

25.23 The Applicants have not authorised the use by the First Respondent of 

the Applicants’ trademark or surname.  The offending name of the First 

Respondent is confusingly similar to the Applicants’ trademark and 

names in various classes and is in contravention of section 11(2)(b) of 

the Act. 

25.24 The Applicants will be prejudiced if they are denied the relief.  This is so 

especially since they do not have control over the quality of products or 

services of the First Respondent. 

25.25 Members of the public are likely to believe that the First Respondent was 

contracted for the purpose of rendering services on behalf of the 

Applicants.  This is implied by the word “consulting” behind the word 

“Gast”.  Engineering firms often use the word “consulting” behind the 

names of their members as they render professional services.  The First 

Respondent is however not an engineering firm. 

25.26 The First Respondent has only one director, namely Guido Angelucci.  

The name of the First Respondent therefore does not bear any reference 

to the name of its director.  The First Respondent is a recently registered 

company having been registered on 20 February 2018.  For these two 
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reasons alone, the Applicants submit that the First Respondent will not 

suffer considerable prejudice if it is ordered to change its name. 

25.27 The word “GAST” in the First Respondent’s name will reasonably mislead 

the reasonable person to believe incorrectly that there is an association 

with the First to Sixth Applicants’ business or the “GAST” trademarks. 

25.28 Permitting the First Respondent to keep the name “GAST” in its company 

name will create confusion and hinder the Commissioner of CIPC from 

maintaining and promoting good governance and administration of a 

corporate entity in the interest of the general public. 

25.29 The name “GAST” as incorporated in the First Respondent’s company 

name falls within the ambit of section 11(2) of the Act.  The First 

Respondent’s name has transgressed section 11(2)(b) and (c) in that its 

“name is confusingly similar and falsely implies, or could reasonably 

mislead a person to believe incorrectly”, that the First Respondent is part 

of, or associated with the First to Sixth Applicants. 

25.30 On 13 May 2020, the Applicants’ attorneys sent a letter dated 11 May 

2020 to the First Respondent stating the following: 

“2. Our client owns the Trademark, Trading name and 

Logo “Gast”. 

3. Our clients’ group of companies include Gast 

International SA (Pty) Limited and Thusanang Gast 

(Pty) Limited and Gast Robotics (Pty) Limited. 
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4. Our instructions are that you are trading as “Gast 

Consulting” which, inter alia, creates an impression 

that you are part of the Gast Group of companies. 

5. Our clients, at great expenditure, caused their trading 

names, trademarks and Gast Logo to be registered with 

relevant authorities internationally. 

6. Consequently, our instructions are that our clients are 

prejudiced by you by using the word “Gast” in the 

carrying on of your business. 

7. Our instructions are to demand, as we do herewith, an 

undertaking from you to the effect that you will within 

7 (seven) days cease to use the word “Gast” in the 

carrying on of your business or in any marketing 

material including e-mails and websites or in any other 

manner.” [Own emphasis added.] 

25.31 The First Respondent did respond to the afore-mentioned letter from the 

Applicants’ attorneys and its response was sent on the 21st day of May 

2020.  The response of the First Respondent dated 20 May 2020 can 

be recorded as follows: 

“I trust this communication finds you well and healthy. 

Your communication with refer PCLessing/eo/G147 refers. 

Gast Consulting is a duly registered company, incorporated 

according to South African law. 
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A name reservation was submitted as per standing 

requirements by the Company and Intellectual Property 

Commission in 2018.  Further registration was initiated in the 

UK in 2019. 

No conflict was found and registration took place to trade 

accordingly in both cases and geographical locations.  This 

would not have been possible against a duly registered 

trademark or name. 

No exception was raised. 

I do not accept the contents of your letter, in particular: 

➢ That an impression is created that my enterprise belongs to 

the Gast group of companies. 

➢ Your claims of registered trade names and trademarks with 

international authorities without any proof thereof. 

Finally, I would like to highlight that Gast Consulting is in no 

way trading, providing services and/or marketing products 

remotely relevant or connected to your client’s trading and 

operational fields and/or industry.” [Own emphasis added.] 

 

D. THE FIRST RESPONDENT’S CASE 

[26] The First Respondent facilitates a consulting business on behalf of a large 

contingent of individuals and groups whom are foreign investors who seek 

opportunities to invest in property in South Africa. 
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[27] The First Respondent commenced in around the year 2013, initially as a sole 

proprietor, namely, Guido Angelucci trading as GAST CONSULTING.  A copy of 

the confirmation of the registration of Mr. Angelucci’s email address 

gastitalia@gmail.com is attached to the Answering Affidavit marked “GA1”. 

[28] The name GAST Consulting is a direct derivative of the First Respondent’s duly 

authorised Director’s initials and the consulting business which the First 

Respondent engages in.  Therefore G-A-S-T is derived from Guido-Angelucci-

Sworn-Translator. 

[29] On or about 20 February 2018, which is 5 years after the First Respondent 

commenced trading as a sole proprietor, the First Respondent was registered in 

accordance with the prerequisites to register a company as envisaged by the Act.  

The First Respondent duly registered its business with the Second Respondent 

without noting a conflict in respect of any existing company registration after 

comparing same with the CIPC’s Register of Companies. 

[30] The services that are listed on the website of the First Respondent are the 

following: 

30.1 Work Permits, Visas and PR; 

30.2 Business Registration and Set Up; 

30.3 Business Advice and Marketing; 

30.4 Banking and Financial Advice; 

30.5 General Consulting – under the umbrella of legal representation; and 

30.6 Translations and Interpreting. 

mailto:gastitalia@gmail.com
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[31] The afore-mentioned services are completely remote from the industries and/or 

business which any of the Applicants engage in.  In addition, the First Respondent 

attached to its Answering Affidavit historical invoices indicating the services which 

the First Respondent engaged in, at the time as a sole proprietor prior to its 

incorporation as a company. 

[32] The content of the First Respondent’s website, namely the services and logo are 

quite clearly and easily identifiable from those of the Applicants’.  It is therefore 

unconscionable to assume that the general public would be likely to confuse the 

First Respondent with any of the Applicants.  One cannot draw such a conclusion 

when faced with the respective websites, in comparison.  In addition, The First 

Respondent’s name is not identical to any of the Applicants. 

[33] The Applicants failed at the very least to aver how they came to know of the 

existence of the First Respondent and more so, how they stumbled upon the First 

Respondent’s old and outdated website, which was created in early 2015, but 

has since fallen into disuse. 

[34] The First Respondent has accumulated a distinct reputation within the Italian 

South African community.  The reputation is associated with the distinct 

consulting services which the First Respondent ordinarily offer, and several 

supporting affidavits have been attached to the Answering Affidavit in affirmation 

thereof. 

[35] The First Respondent does not engage in any form of industrial engineering 

business akin to the Applicants.  The Applicants only want to appropriate the 
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name of the First Respondent for commercial gain without paying any fair 

compensation in relation thereto. 

[36] The Applicants have categorically failed to proffer sufficient evidence confirming 

that there is a reasonable apprehension, on a balance of probabilities, that the 

general public would be misled into believing that the First Respondent is the 

Applicants or part of the Applicants. 

[37] In the event that the Applicants enjoy any reputation, then such reputation could 

never be a reputation known to the general public.  Such reputation is rather 

confined to the specific industry within which the Applicants trade.  The First 

Respondent was not aware of any of the Applicants until the day of service of the 

current application.  This in itself is a clear indication that the Applicants are not 

well-known. 

[38] The name GAST is the surname of the Applicants’ founder and the Clearwater 

Trust is the proprietor of the registered trademarks.  These trademarks are in 

irrelevant categories of services to those that the First Respondent’s trade in. 

[39] The assertion that the First Respondent’s use of the word consulting in 

conjunction with GAST, would automatically suggest, to the general public, that 

the First Respondent is an engineering firm contracting services on behalf of the 

Applicants is misplaced. 

[40] It is trite law that the mere fact that a certain word, in this case – “GAST”, appears 

in all the names of the parties, does not and cannot automatically qualify alone, 

as grounds for the relief sought by the Applicants.  Much more is needed for the 

Applicants to succeed in their application.  Be that as it may, the Applicants did 
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address a letter dated 11 May 2020 to the First Respondent contents of which 

are fully outlined in paragraph 25.30 above.  The First Respondent did respond 

to the afore-mentioned letter on 21 May 2020 and its response is fully outlined in 

paragraph 25.31 above.  Therefore, the is a clear dispute between the parties 

which must be adjudicated upon by the Companies Tribunal. 

 

F. ISSUES TO BE CONSIDERED IN THE DETERMINATION OF THE 

APPLICATION 

 

[41] Essentially, the Applicants’ objection against the First Respondent’s name GAST 

CONSULTING is two-fold and condescending the essence thereof, I choose to 

summarise it in the following manner: 

41.1 firstly, the Applicants are contending that the name of the First 

Respondent is confusingly similar to the Applicants’ GAST trade marks 

and this is in contravention of section 11(2)(b)(i) of the Act; and 

41.2 secondly, the Applicants are contending that the First Respondent’s 

name falsely implies or suggest or is such as would reasonably mislead 

a person to believe incorrectly so that the First Respondent is part or 

associated with the Applicants or their subsidiaries. 

[42] It is common cause that the GAST trade marks are all valid and in full force in 

South Africa.  All the GAST trade marks owned by the Applicant were registered 

on the 14th day of November 2000.  The Applicant therefore holds statutory rights 

in the GAST trade marks by virtue of the provisions of the Trade Marks Act.  It 

should be noted that the afore-mentioned trade marks registrations contain an 

endorsement.  I consider such endorsement to be critical for purposes of my 
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assessment and determination of the application in this matter.  The endorsement 

reads as follows: 

”Registration of this trade mark shall give no right to the exclusive use of the 

surname GAST separately and apart from the mark.” 

[43] It is imperative that I should deal with each of the provisions of the Act which 

forms the basis of the objection by the Applicants against the name of the First 

Respondent in my determination.  Where necessary I will make reference to the 

provisions of the Regulations which I consider to be relevant for purposes of my 

reasons and findings in relation to the issues that I will deal with. 

[44] My point of departure in this exercise will be to look at the provisions of section 

11(2) of the Act which forms the basis of company name objection disputes.  The 

relevant parts of section 11(2)(b) and (c)(i) of the Act reads as follows: 

“(2) The name of a company must - 

(a) … 

(b) not be confusingly similar to a name, trade mark, mark, word or 

expression contemplated in paragraph (a)….  

(c) not falsely imply or suggest, or be such as would reasonably 

mislead a person to believe incorrectly, that the company-  

(i) is part of, or associated with, any other person or 

entity….” [Own emphasis added.] 

[45] I will then proceed to look at the provisions of section 160(1) of the Act which deals 

with disputes concerning reservation or registration of company names.  Section 

160(1) of the Act grants a right to any party who is interested in the name of the 

company to bring, amongst others, an application such as the one brought by the 
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Applicant for determination by the Companies Tribunal.  The relevant parts of 

section 160(1) of the Act read as follows: 

“(1) A person to whom a notice is delivered in terms of this Act with 

respect to an application for reservation of a name, registration 

of a defensive name, application to transfer the reservation of a 

name or the registration of a defensive name, or the registration 

of a company’s name, or any other person with an interest in 

the name of a company, may apply to the Companies Tribunal 

in the prescribed manner and form for a determination whether 

the name, or the reservation, registration or use of the name, or 

the transfer of any such reservation or registration of a name, 

satisfies the requirements of  this Act.”  [Own emphasis added.]  

[46] I should also, in this exercise, make reference to the provisions of section 160(2) 

of the Act.  The relevant parts thereof read as follows: 

“(2) An application in terms of subsection (1) may be made-  

(a) within three months after the date of a notice 

contemplated in subsection (1), if the applicant received 

such a notice; or  

(b) on good cause shown at any time after the date of the 

reservation or registration of the name that is the subject 

of the application, in any other case.”  [Own emphasis 

added.] 
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[47] The Applicants did not receive notice contemplated in section 160(1) of the Act.  

It follows therefore that section 160(2)(a) of the Act is not applicable to the current 

Application.  The application falls within the ambit of section 160(2)(b) of the Act.  

The Applicants therefore fall in the category of any person with an interest in the 

name of a company as envisaged in section 160(1) of the Act.  This being the 

case, the Applicants are required to show good cause as to why they only made 

the application after more than two (2) years and four (4) months and seventeen 

(17) days after the date of registration of First Respondent’s company name. 

[48] It is not farfetched to imagine the adverse impact of applications challenging 

company names brought years after such names have been registered by the 

CIPC.  This will undoubtedly affect the credibility of the Register of Companies 

that is kept by the CIPC in terms of the Act.  It is for this reason that an applicant 

who objects against a name of a company must deal with the issue of good cause 

as prescribed by section 160(2)(b) of the Act in its application.  I now turn to deal 

with the issue of good cause which the Applicants are required to show. 

 

Showing of good cause in terms of section 160(2)(b) of the Act 

 

[49] In terms of section 160(2)(b) of the Act, the Applicant is permitted to file its 

application to challenge registration of a name of a company by the Second 

Respondent at any time after registration of such name.  However, in order to 

have its application entertained by the Companies Tribunal, the Applicant is 

required to show good cause as prescribed by section 160(2)(b) of the Act. 
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[50] I have noted and remain mindful of the fact that the Act does not define or explain 

what is meant by the words “showing good cause”.  In my view showing good 

cause entails that, the Applicants must at least adduce evidence regarding how 

it became aware of the registration of the challenged company name of the First 

Respondent.  In other words, the Applicants must provide a reasonable 

explanation which shows that they did not wilfully default to make the application 

earlier than they did. 

[51] Our courts have had countless opportunity to determine the important factors 

which should be considered when dealing with the issue of showing good cause 

in terms of their rules of processes and procedures.  The Companies Tribunal 

had previously dealt with the requirements of showing good cause in Comair 

Limited vs Kuhlula Training, Projects and Development Centre (Pty) Limited 

CT007Sept2014.  The judgment in this case was handed down on 27 February 

2015 by my brother Khashane Manamela and he had the following to say 

regarding showing of good cause: 

“[6] . . . Although, the CA 2008 doesn’t explain what is meant by 

showing good cause, in my view it entails that, an applicant has to at 

least adduce evidence regarding how it became aware of the 

reservation or registration of an impugned company name when it 

became aware and not earlier.  In other words that it did not wilfully 

default to make the application earlier than it did.  In Minister of 

Defence and Military Veterans v Motau and Others [2014] ZACC 18, 

although dealing with a slightly different connotation of the phrase, it 
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was stated that ‘good cause’ may be defined as a substantial or 

‘legally sufficient reason for a choice made or action taken’.  

Therefore, stating only a date on which the applicant became aware of 

the challenged name, does not [in my view] amount to showing good 

cause.”  [Own emphasis added.] 

[52] It therefore follows that in a name dispute application in terms of section 160(1) 

of the Act, an applicant will succeed in showing good cause envisaged in section 

160(2)(b) of the Act by means of giving an explanation that shows how and why 

it took the time that it took to file its application with the Companies Tribunal.  In 

other words, the Applicants are required to be generous with the truth regarding 

the time they took and the cause for the delay thereof in filing their application 

with the Companies Tribunal.  This simply means that the Applicants must make 

full disclosure of all information that is relevant to the time that was taken by them 

to file their application.  This disclosure must begin from the date that they 

became aware of the registration of the impugned company and the steps they 

took thereafter to challenge the registration thereof. 

[53] In my view and coming back to the application that is before me, a proper 

explanation for the delay entails an explanation by the Applicants for each period 

of the delay and the disclosure of all the details relevant to the delay. The 

Applicants are therefore required to make full disclosure regarding all the facts 

that are relevant to the delay in filing their application.  In the process of explaining 

the causes of the delay in terms of section 160(2)(b) of the Act, the Applicants 

need to include the date on which they first became aware of the registration of 
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the First Respondent’s by the CIPC and the steps that the Applicants took 

immediately after acquiring such knowledge. 

[54] It is common cause that the First Respondent was registered by the CIPC on the 

20th day of February 218.  I have noted that the Applicants failed to provide 

detailed explanation regarding the date when they became aware of the 

registration of the First Respondent by the CIPC.  The information with regard to 

the date when the Applicants acquired knowledge of registration of the First 

Respondent is critical in order for the Applicants to succeed in showing good 

cause as required by section 160(2)(b) of the Act.  All I know is that the Applicants’ 

attorneys address a letter of demand dated 11 May 2020.  There is no information 

provided regarding the date when the Applicants became aware of registration of 

the First Respondent by the CIPC. 

[55] The Applicants have therefore failed to show good cause for their application to 

be entertained by the Companies Tribunal.  On this basis alone, it is my view that 

the application should be dismissed. 

[56] As I have already stated, our courts have had countless opportunity to determine 

the important factors which should be considered when dealing with the issue of 

showing good cause in terms of their rules of processes and procedures.  I 

therefore find such case law to be significant in providing some form of guidance 

regarding the determination of the issues that are involved in this matter. 

[57] In Colyn v Tiger Food Industries, Jones AJA had the following to say regarding 

the essential requirements of showing “good cause” in relation to an application 

for rescission of default judgment, which requirements are, in my view and with 
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the necessary changes, also relevant to the application that is before me: 

“[11] …The authorities emphasize that it is unwise to give a precise 

meaning to the term good cause. As Smalberger J put it in HDS 

Construction (Pty) Ltd v Wait: 

‘When dealing with words such as "good cause" and 

"sufficient cause" in other Rules and enactments the 

Appellate Division has refrained from attempting an 

exhaustive definition of their meaning in order not to abridge 

or fetter in any way the wide discretion implied by these words 

(Cairns' Executors v Gaarn 1912 AD 181 at 186; Silber v Ozen 

Wholesalers (Pty) Ltd 1954 (2) SA 345 (A) at 352-3). The 

Court's discretion must be exercised after a proper 

consideration of all the relevant circumstances.’ 

With that as the underlying approach the courts generally 

expect an applicant to show good cause (a) by giving a 

reasonable explanation of his default; (b) by showing that his 

application is made bona fide; and (c) by showing that he has a 

bona fide defence to the plaintiff's claim which prima facie has 

some prospect of success (Grant v Plumbers (Pty) Ltd, HDS 

Construction (Pty) Ltd v Wait supra, Chetty v Law Society, 

Transvaal.).”2 [Own emphasis added.] 

[58] The principles governing the requirements for granting or refusing of condonation 

                                                           
2   See Colyn v Tiger Food Industries Ltd t/a Meadow Feed Mills Cape (127/2002) [2003] ZASCA 36; [2003] 

2 All SA 113 (SCA) (31 March 2003). 
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applications by courts or tribunals (including the Companies Tribunal) are well 

established in our law.  In terms of these principles the courts or tribunals have a 

discretion which is to be exercised judicially after considering all the relevant facts 

which have been brought before them by applicants for such condonation.  These 

facts will differ from one case to the other and what would be reasonable and 

justifiable facts in one case might be unreasonable and unjustifiable in another 

case. 

[59] Based on the case law considered, the factors which are important and which the 

Companies Tribunal is enjoined to take into consideration in the determination of 

whether or not to grant an application in terms of section 160(2)(b) of the Act are 

the following: 

59.1 the degree of lateness or non-compliance with the prescribed time frame; 

59.2 the explanation for the lateness or  the failure to comply with time frames; 

59.3 prospects of success or bona fide defense in the main case; 

59.4 the importance of the case; 

59.5 the respondent’s interest in the finality of the matter or case brought 

before the court or tribunal; 

59.6 the convenience of the court or tribunal; and 

59.7 avoidance of unnecessary delay in the administration of justice.3 

[60] As Molahlehi J stated in Kritzinger v CCMA & Others,4 the aforementioned factors 

are not individually decisive but are interrelated and must be weighed against 

                                                           
3  See Kritzinger v Commission for Conciliation, Mediation and Arbitration and Others (JR 2254/05) [2007] 

ZALC 85 (9 November 2007) at para [10].  See also Khosa v ABSA Bank Limited (JS 812/2012) [2013] 

ZALCJHB 98 (12 March 2013) and Foster v Stewart Scott Inc (1997) 18 ILJ 367 (LAC). 
4  Ibid at para [11]. 
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each other.  In weighing the aforementioned factors for instance, the court or 

tribunal may find that a good explanation for the lateness may assist the applicant 

in compensating for weak prospects of success.  Similarly it may find that strong 

prospects of success may compensate the inadequate explanation and the long 

delay. 

[61] In an application in terms of section 160(2)(b) of the Act, an applicant will succeed 

in showing good cause for a delay by means of giving an explanation that shows 

how and why the delay in filing of its application with the Companies Tribunal 

occurred.  In other words, the Applicant is required to be generous with the truth 

regarding the cause of the delay. 

[62] There are authorities which support the fact that the Companies Tribunal could 

decline the granting of the application fin terms of section 160(2)(b) if it appears 

to it that the late filing of the application was wilful or was due to gross negligence 

on the part of an applicant for condonation.  In fact the Companies Tribunal could 

on this ground alone decline to grant an indulgence to such an applicant. 

Prospects of success or bona fide defence on the other hand mean that all what 

needs to be determined by the Companies Tribunal is the likelihood or chance of 

success when the main case is adjudicated by the Companies Tribunal.5 

[63] It is my view therefore that without a reasonable and acceptable explanation for 

the delay, the prospects of success will be rendered immaterial, and therefore an 

application in terms of section 160(2)(b) should therefore fail.  Similarly without 

prospects of success, no matter how good the explanation for the delay could be, 

                                                           
5  See Saraiva Construction (PTY) Ltd v Zulu Electrical and Engineering Wholesalers (PTY) Ltd 1975 (1) 

SA 612 (D) and Chetty v Law Society 1985 (2) SA at 765A-C.  
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an application in terms of section 160(2)(b) should be refused. It has also been 

held by the courts and tribunals that the applicant should bring the application 

envisaged in section 160(2)(b) as soon as it becomes aware of the lateness of 

the filing of its case with the tribunal.6 

[64] In my view and coming back to the application before me, proper explanation 

entails an explanation by the Applicants for each period of the delay and the 

disclosure of all the details relevant to the delay. The Applicants are therefore 

required to make full disclosure regarding the delay.  In other words, the 

Applicants are required to be generous with the truth about the real cause of the 

delay thereby taking the Companies Tribunal into their confidence. 

[65] In explaining why the delay (causes of the delay), the Applicants need to include 

the stage at which they became aware of the lateness in the referral of their 

application to the Companies Tribunal.  If the application was not made 

immediately or soon after becoming aware of the registration of the First 

Respondent, the Applicants need to provide an explanation for such delay as 

well. 

[66] In terms of section 160(2)(b) of the Act, the Applicants just like any other 

interested person and at any time after registration of a company name can bring 

an application to the Companies Tribunal on good cause shown in the prescribed 

manner and form for a determination whether the name of the Respondent 

satisfies the requirements of the Act. 

                                                           
6  See Melane v Santam Insurance Co Ltd, 1962 (4) SA 531 (A) at 532C-F. 
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[67] In Highly Nutrious Food Company (Pty) Ltd v Companies Tribunal and Others,7 

Twala J held that section 160(2)(b) does not refer only to the delay in bringing the 

application but also to showing good cause as to why the application must be 

entertained by the Companies Tribunal.  According to him, this section therefore 

requires the Applicant to furnish a reasonable explanation for the delay in filing 

its application with the Companies Tribunal as well as a reasonable explanation 

as to why its application should be entertained by the Companies Tribunal. 

[68] It is therefore clear that section 160(2)(b) does not only require an explanation 

regarding the delay in bringing the application but also requires an explanation 

regarding the merits of the application as well.  I am therefore inclined to agree 

with the interpretation given to section 160(2)(b) of the Act by Twala J as outlined 

above.   

[69] I am therefore required, in terms of section 160(2)(b) of the Act, to make a 

determination regarding the following factors in the process of my assessment of 

the application: 

69.1 the degree of lateness or non-compliance with the prescribed time frame 

by the Applicants; 

69.2 the explanation for the lateness or  the failure to comply with time frames 

as alleged by the Applicants; 

69.3 prospects of success in the main case as alleged by the Applicants; 

69.4 the importance of the case to the Applicants; 

69.5 the respondent’s interest in the finality of the matter or case brought 

                                                           
7 See Highly Nutrious Food Company (Pty) Ltd v Companies Tribunal and Others (Case Number: 

91718/2016), Gauteng Division, Pretoria (dated 22 September 2017) at para [18] (unreported). 
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before the Companies Tribunal by the Applicants; 

69.6 the convenience of the Companies Tribunal in dealing with the 

application brought by the Applicants; and 

69.7 avoidance of unnecessary delay in the administration of justice. 

[70] I should therefore proceed to examine the papers placed before me to determine 

whether the Applicants did indeed succeed in showing good cause for the late 

filing of the application for their application to be entertained by the Companies 

Tribunal.  This will assist me to arrive at an appropriate determination on whether 

the Applicants succeeded in showing good cause for condonation of the late filing 

of the current application and further for the current application to be entertained 

by the Companies Tribunal. 

 

The degree of lateness or non-compliance with the prescribed time frame by the 

Applicant: 

 

[71] It has already been established that the First Respondent was registered on the 

20th day of February 2018.  The Applicants are objecting to the use of the word 

“Gast” on the name of the First Respondent. 

[72] Be that as it may, the Applicants do not disclose the date that they first became 

aware of the registration of the First Respondent by the CIPC and the steps that 

they took upon acquiring such knowledge.  The date when the Applicants first 

acquired knowledge of the registration of the First Respondent is very crucial for 

my determination if one considers the strict provisions of section 160(2)(b) of the 

Act.  Absent such information, I will therefore not be able to assess as to whether 

the Applicants managed to show good cause as required by section 160(2)(b) of 
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the Act. 

[73] On 13 May 2020, the Applicants caused a letter dated 11 May 2020 to be sent to 

the First Respondent demanding, amongst other things, an undertaking that the 

First Respondent will cease to use the word “Gast” in carrying on its business.  

The First Respondent did respond to the afore-mentioned letter of demand 

disputing the Applicants’ claim in its letter dated 20 May 2020.  The current 

application was only filed on the 06th day of July 2020.  According to my 

calculations, the current Application was therefore filed after a period of more 

than two (2) years and four (4) months and seventeen (17) days had lapsed from 

the date that the First Respondent was registered with the CIPC. 

[74] Absent any explanation from the Applicants I find the delay to be excessive and 

the Applicants must provide a good explanation for the delay in filing their 

application with the Companies Tribunal.  Because the Applicants are required to 

and had failed to provide any explanation for such excessive delay, I will therefore 

be inclined to dismiss the application. 

 

The explanation for the lateness or the failure to comply with time frames offered 

by the Applicant: 

 

[75] The Applicants did not disclose to the Companies Tribunal in their papers as to 

when exactly did they became aware of the registration of the First Respondent 

by the CIPC.  I have further noted that there is no explanation that had been given 

by the Applicants for the delay in filing their application with the Companies 

Tribunal. 
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[76] I therefore find such delay to be excessive and absent any explanation I also find 

such delay to be unjustifiable and unreasonable.  A delay of more than two years 

and four months and seventeen days must, in my view, count against the 

Applicants in my determination of the question whether the Applicants managed 

to show good cause for the delay in filing their application objecting to the name 

of the First Respondent. 

[77] It is my considered view that the explanation for the delay and information to show 

good cause for the delay is of fundamental importance when dealing with 

applications like the current application.  This will enable me to determine whether 

the Applicants did succeed in showing good cause for the late filing of the current 

application and further to persuade the Companies Tribunal to entertain the 

current application. 

[78] I am therefore and for the reasons already stated above not satisfied that the 

Applicants had succeeded in providing a reasonable explanation for the delay to 

file their application. 

[79] I have gone through the Founding Affidavit and Replying Affidavit deposed to by 

Kevin Gast on behalf of the Applicants and I found no attempt by the Applicants 

to provide any explanation to the Companies Tribunal as to why the current 

application was only filed with the Tribunal on the 06th day of July 2020.  

[80] In terms of section 160(2) of the Act, the Applicants are required to give proper 

explanation for the delay in bringing the current application.  More importantly the 

Applicants must provide an explanation for the delay which occurred between the 

date that it first became aware of the registration of the First Respondent by the 
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CIPC and the date of filing of the current application. 

[81] A proper explanation which is required in this regard entails an explanation by the 

Applicants for each period of the delay as I have outlined above and to further 

disclose all the details relevant to the delay to file the application with the 

Companies Tribunal.  All that the Applicants are required to do and which they 

failed to do is to take the Companies Tribunal into their confidence. 

[82] I therefore find that the Applicants failed to provide any sufficient explanation to 

justify the delay as outlined above.  This failure should therefore count against 

the Applicants in my determination of the question as to whether the Applicant 

succeeded in showing good cause for the delay to file their application. 

 

The importance of the case to the Applicants: 

[83] Due to the fact that the Applicants failed to provide information regarding the date 

when they first became aware of the registration of the First Respondent with the 

CIPC.  Despite this issue having been raised by the First Respondent in its 

Answering Affidavit, the Applicants did not even bother to provide information 

regarding the date when it came to know about the registration of the First 

Respondent.  I therefore proceed to assume that the Applicants do not regard 

this case to be so important.  If indeed they regarded this case to be particularly 

important, they could have gone all out to gather all the information which will 

enable them to show good cause for their application to be entertained by the 

Companies Tribunal.  The Applicants have been represented and during oral 

arguments, the Applicants seemed not perturbed by the fact that they have failed 
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to provide such crucial information.  It is their view that I must only look at the 

merits of the case without bothering about the issue of when the Applicants came 

to know about registration of the First Respondent.  If I am to do what is suggested 

by the Applicants, I will be failing in the performance of my duties as presiding 

officer of the Companies Tribunal.  All the powers that I have are to be found in 

the Act and I am therefore duty bound to apply the provisions of the Act in my 

determination of the issues involved in this matter. 

 

The First Respondent’s interest in the finality of the matter or case brought before 

the Companies Tribunal by the Applicant: 

 

[84] The First Respondent filed its Answering Affidavit opposing the current 

application.  The First Respondent clearly would like the matter finalized and it 

also outlined the basis of its opposition of the application.  I can easily deduce 

that the First Respondent is interested in having this matter finalized as soon as 

possible.  Since the date that the First Respondent received the letter of demand 

from the Applicants, it has consistently been disputing the claims of the 

Applicants.  The stance adopted by the First Respondent is therefore consistent 

with a party that is anxious to have the dispute resolved as speedily as possible. 

 

Avoidance of unnecessary delay in the administration of justice: 

[85] It is trite law that condonation may be granted in instance where the interests of 

justice permit.  In the determination of the question as to whether condonation 

should be granted or not by the court or tribunal a lot depend on the facts and 
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circumstances of a case that is being considered.  The factors to be considered 

when determining whether it is in the interests of administration of justice to grant 

condonation include the following: 

85.1 the extent of the delay; 

85.2 the explanation for the delay; 

85.3 the effect of the delay on the administration of justice and the other 

litigants; 

85.4 the importance of the issues to be raised in the case; 

85.5 the prospects of success; and 

85.6 the nature of the relief sought.8 

[86] In my determination of the interests of justice, I am required to do so while having 

due regard and consideration of all the factors listed in paragraph 85 above.  I 

have already found that the delay in this matter is excessive, unjustifiable and 

unreasonable. 

[87] It is my view that the delay undoubtedly has enormous and serious effect to the 

administration of justice more so if one is to consider it from the position of the 

Companies Tribunal and the First Respondent.  As we speak, the First 

Respondent is using the name as registered by the CIPC.  It is evident from the 

papers placed before me that the First Respondent has been using this name as 

a sole proprietor since 2013. 

[88] I therefore find that the administration of justice will not be best served by granting 

condonation to the Applicants for the late filing their name objection Application 

                                                           
8  Refer to Liesching and Others v The State and Another [2016] ZACC 41 at para 14. 
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after a lapse of a period of more than two (2) years and four (4) months and 

seventeen (17) days.  Granting condonation to the Applicants will only serve to 

delay the administration of justice.  The administration of justice will on the other 

hand be best served in this matter by refusing to grant condonation to the 

Applicants for the late filing of their name objection application.  In addition, the 

Applicants seem not to be serious in pursuing their name objection application.  

If they were so serious about pursuing this matter, they would have pulled all 

stops to provide information which is crucial to demonstrate good cause to 

persuade the Companies Tribunal to entertain their application as required by 

section 160(2)(b) of the Act. 

 

Prospects of success in the main case offered by the Applicant: 

[89] It has already been established that the First Respondent was registered on the 

20th day of February 2018.  The Applicants filed their application with the 

Companies Tribunal on the 06th day of July 2020..  The application was served 

on the First Respondent on the 07th day of July 2020.  The First Respondent filed 

Notice of Intention to Oppose the Application on the 08th day of July 2020.  

Subsequently, the First Respondent filed its Answering Affidavit on or about the 

30th day of July 2020 and part of the issues it raised related to the failure by the 

Applicants to state the date when it became aware of the registration of the First 

Respondent by the CIPC. 

[90] As I have already stated all the factors which must be considered when dealing 

with applications in terms of section 160(2)(b) of the Act as highlighted in 
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paragraph 85 above are not individually decisive but are interrelated and must be 

weighed against each other.  In weighing these factors for instance, a good 

explanation for the lateness may assist the Applicants in compensating for weak 

prospects of success.  Similarly strong prospects of success may compensate 

the inadequate explanation and the long delay. 

[91] While I am mindful of repeating myself, when dealing with an application of this 

nature, good cause is shown by the Applicants giving an explanation that shows 

how and why the delay occurred in the first place. There is authority that the 

Companies Tribunal could decline the granting of an application in terms of 

section 160(2)(b) if it appears that the delay was wilful or was due to gross 

negligence on the part of the Applicants.  In fact the Companies Tribunal could 

on this ground alone decline to grant an indulgence to the Applicants.  The 

prospects of success or bona fide defence on the other hand mean that all what 

needs to be determined is the likelihood or chance of success when the main 

case is heard by the Companies Tribunal.9 

[92] It is important to point out that without a reasonable and acceptable explanation 

for the delay, the prospects of success are immaterial and the application in erms 

of section 160(2)(b) should therefore be refused.  Similarly without prospects of 

success, no matter how good the explanation for the delay, an application in 

terms of section 160(2)(b) should be refused.  It has also been held by the courts 

that the applicant should bring the application for condonation as soon as it 

                                                           
9  See Saraiva Construction (PTY) Ltd v Zulu Electrical and Engineering Wholesalers (PTY) Ltd 1975 (1) 

SA 612 (D) and Chetty v Law Society 1985 (2) SA at 765A-C. 
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becomes aware of the lateness of its case.10 

[93] The standard that is required to show prospects of success is lower than that 

which is applied when the main case is considered by the Companies Tribunal. 

The Applicants for condonation need to show more than just listing factors related 

to prospects of success. The Applicants need to persuade the Companies 

Tribunal that there is a chance of it getting the relief that it is seeking when the 

name objection application is considered.  It is not sufficient for the Applicants to 

boldly claim that they have good prospect of success.  What is required from the 

Applicants is to set forth briefly and succinctly the essential information that may 

enable the Companies Tribunal to assess the Applicants’ prospects of success. 

A bald submission unsupported by any factual averments is not good enough to 

discern what the prospects of success are in this matter. 

[94] I am therefore required to analyse the papers placed before me in this matter to 

determine the question as to whether the Applicants managed to show that they 

have prospects of success in the main application. 

[95] The Applicants make the following allegations which are relevant for 

determination of prospects of success: 

95.1 firstly, the Applicants are contending that the name of the First 

Respondent is confusingly similar to the Applicants’ GAST trade marks 

and this is in contravention of section 11(2)(b)(i) of the Act; and 

95.2 secondly, the Applicants are contending that the First Respondent’s 

name falsely implies or suggest or is such as would reasonably mislead 

                                                           
10  See Melane v Santam Insurance Co Ltd, 1962 (4) SA 531 (A) at 532C-F. 

http://www.saflii.org/cgi-bin/LawCite?cit=1962%20%284%29%20SA%20531
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a person to believe incorrectly so that the First Respondent is part or 

associated with the Applicants or their subsidiaries. 

[96] The First Respondent’s name is not same as any of the names of the Applicants.  

It follows therefore that section 11(2)(a) of the Act is not applicable in this matter.  

I must proceed to determine whether the name of the First Respondent is 

confusingly similar to any or all of the names of the Applicants.  The words 

“confusingly similar” are not defined or explained in the Act.  In Eskom Holdings 

SOC Limited vs. Eskom Supermarket Proprietary Limited11 the Companies 

Tribunal, through my sister Lizelle Haskins, had the following to state: 

“The Companies Act does not define or explain what is meant by 

‘confusingly similar’.  However, there has been several disputes in 

which elements or other instruments are said to be ‘confusingly 

similar’ in trademarks as opposed to company names. For example, 

section 34 (2) (g) of the Trade Marks Act 194 of 1993.  ‘Similar’ would 

be ‘having a marked resemblance or likeness’ and that the offending 

mark (or name) should immediately bring to mind the well-known 

trademark (or other name).  As to the requirement for ‘confusingly’ 

similar, the test, as in the case of passing-off, should be ‘...a 

reasonable likelihood that ordinary members of the public, or a 

substantial section thereof, may be confused or deceived into 

believing that the goods or merchandise of the former are the goods 

or merchandise of the latter or are connected therewith. Whether there 

                                                           
11   CT014Mar2017 at para 22. 
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is such a reasonable likelihood of confusion or deception is a question 

of fact to be determined in the light of the particular circumstances of 

the case’.  The first Respondent’s name has a marked resemblance or 

likeness to the Applicants trademark and that the offending name 

immediately brings to mind the well-known ESKOM trademark. The 

full name is therefore similar and consequently confusing.’’ [Own 

emphasis added.] 

[97] In trademark law, "confusingly similar" refers to when a symbol or logo is so 

exceedingly similar to an existing trademark that the public might mistake the 

symbol with the existing trademark.  This is a test that is used to see whether a 

potential trademark conflicts with an existing trademark.  When a trade mark, logo 

or business name is so close to that of a pre-existing trade mark, logo or name, 

members of the public might mis-identify the new one with the old trade mark, 

logo or name.  Such confusion may not be found if the products or businesses 

are clearly not in the actual or potential product markets or geographic area of 

the other. 

[98] In my view, the word “similar” as used in section 11(2)(b) of the Act means “having 

a marked resemblance or likeness” and that the offending mark (or name) should 

immediately bring to mind the well-known trade mark (or name) of the 

complaining entity.  Mere similarity is also not enough to faulter the name of an 

entity in terms of section 11(2)(b) of the Act.  The name that is the subject of an 

objection must be confusingly similar to the name of the objecting entity.  When 

dealing with the issue of “confusingly similar”, the test, as in the case of passing-
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off, should be “reasonable likelihood that ordinary members of the public, or a 

substantial section thereof, may be confused or deceived into believing that the 

goods or services of the former are the goods or services of the latter or are 

connected therewith. 

[99] In Bata Ltd v Face Fashions CC and Another, the Supreme Court of Appeal (“the 

SCA”), per Melunsky AJA, had the following to say in relation to the issues of 

“deception” and “confusion” in terms of the law of trade marks: 

“[6] Before dealing with the essence of the appellant’s argument 

relating to the alleged s 34(1)(a) infringement, one matter, 

which initially seemed to be a point of contention, may be 

disposed of. It concerns a submission raised on the 

appellant’s behalf in the court a quo and the heads of argument 

to the effect that the mere use of the word “Power” by the 

respondents, although not used alone but in conjunction with 

another word, constitutes an infringement simply because it is 

“use ... of an identical mark”. This submission, too, was not 

persisted in on appeal. Indeed, I understood counsel to accept, 

quite correctly in my view, that the argument could not prevail 

in view of the judgment of Schutz J in Standard Bank of South 

Africa Ltd v United Bank Ltd and Another 1991 (4) SA 780 (T) 

at 786 et seq. It is only necessary to mention that although 

Standard Bank was decided under the Trade Marks Act of 

1963, which made no express reference to an identical mark, 

http://www.saflii.org/cgi-bin/LawCite?cit=1991%20%284%29%20SA%20780
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this Court held in Berman Brothers (Pty) Ltd v Sodastream Ltd 

and Another 1986 (3) SA 209 (A) at 232H-233A, that the 

reference to the use of a mark “so nearly resembling” a 

registered mark in the 1963 Act, impliedly included the use of 

an identical mark (see Standard Bank at 786 E-G and 795I). 

[7] In the result it was not contended on the appellant’s behalf that 

the infringement in terms of s 34(1)(a) consisted in the 

respondents’ use of an identical mark. The contention was that 

the respondents make use of a mark so nearly resembling 

trade marks 83/4033, 84/2701 and B84/4186 (in so far as the 

latter mark relates to clothing) as to be likely to deceive or 

cause confusion. The respondents do not dispute that the 

appellant and Futura make extensive use of the word “Power”, 

with or without a device, on footwear and particularly on boots 

and shoes worn for sporting activities. They contend, 

however, that very little use is made of the mark on clothing 

and, moreover, that its use on clothing is confined to 

sportswear such as tracksuits, shorts, shirts and sweat tops, 

whereas the first respondent and Power House CC use the 

“Power House” name on a different type of clothing, namely 

leisure wear worn by the “trendy youth”. The short answer to 

the respondents’ contention is that in infringement 

proceedings a Court has regard to the notional use to which 

http://www.saflii.org/cgi-bin/LawCite?cit=1986%20%283%29%20SA%20209
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the plaintiff may put its mark, that is to “all possible fair and 

normal applications of the mark within the ambit of the 

monopoly created by the terms of the registration ...”  

(Plascon-Evans Paints Ltd v Van Riebeeck Paints (Pty) Ltd 

[1984] ZASCA 51; 1984 (3) SA 623 (A) at 641H-I).  The trade 

marks relied upon by the appellant in respect of the alleged 

infringement under s 34(1)(a) relate to clothing generally. 

Consequently the nature of the clothing on which the mark 

appears, the market aimed at by the appellant and the volume 

of its clothing sales are irrelevant considerations. It is 

therefore clear that the respondents’ use of the word “Power 

House” is in relation to goods in respect of which three of the 

appellant’s trade marks are registered. 

[8] The only question that has to be decided in respect of the 

alleged infringements under s 34(1)(a) is whether the appellant 

has established that a substantial number of persons will 

probably be deceived into believing or confused as to whether 

there is a material connection in the course of trade between 

the respondents’ clothing and the appellant’s trade mark (see 

Plascon-Evans at 640G-I). 

[9] In considering this issue it is appropriate to apply the 

principles summarized by Corbett JA in Plascon-Evans at 

641A-E to the facts of the case. These principles are well 

http://www.saflii.org/za/cases/ZASCA/1984/51.html
http://www.saflii.org/cgi-bin/LawCite?cit=1984%20%283%29%20SA%20623
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known and need not be repeated in detail. It suffices to say that 

not only should the marks be compared side by side but 

consideration must be given to whether the average customer 

in the market place would probably be deceived or confused 

by their similarity. Corbett JA made it clear that the main or 

dominant features of the marks in question as well as the 

general impression and any striking features were all factors 

to be considered in deciding whether there was a likelihood of 

confusion or deception. A similar approach was adopted by 

the European Court of Justice in Sabel BV v Puma AG, Rudolf 

Dassler Sport [1998] RPC 199. At 224 it was said that the 

likelihood of confusion must “be appreciated globally” and 

that the “global appreciation of the visual, aural or conceptual 

similarity of the marks in question, must be based on the 

overall impression given by the marks, bearing in mind, in 

particular, their distinctive and dominant components.” (See 

also The European Limited v The Economist Newspaper 

Limited [1997] EWCA Civ 2771; [1998] FSR 283(CA) at 290.).” 

[Own emphasis added.]12 

[100] The registered trademarks that are owned by the Clearwater Trust are in relation 

to the following goods and services: 

100.1 Trademark number 1992/05314 in class 2 which relates to the following 

                                                           
12   (206/98) [2000] ZASCA 192 (29 September 2000); 2001 (1) SA 844 (SCA) at paras [6] to [9]. 

http://www.saflii.org/cgi-bin/LawCite?cit=%5b1998%5d%20RPC%20199
http://www.bailii.org/ew/cases/EWCA/Civ/1997/2771.html
http://www.saflii.org/cgi-bin/LawCite?cit=%5b1998%5d%20FSR%20283
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goods and services: 

“paints, varnishes, lacquers; preservatives against rust, colourants, 

mordants; natural resins; metals in foil and powder form for painters 

and decorators.” 

100.2 Trademark number 1992/05315 in class 37 which relates to the following 

goods and services: 

“building technology research and development services, 

maintenance, modification, construction, fitting, servicing, clearing, 

replacement, conversion, alteration and erection services including 

such services renders in relating to waterproofing.” 

[101] The registered trade marks of the Clearwater Trust have a symbol of an eagle 

(bird) inside a circle with a black background.  The word GAST appears on the 

top of the circle and it is in black bold letters.  The two trademarks registrations 

contain the following endorsement which is important for purpose of my 

determination: 

“Registration of this trade mark shall give no right to the exclusive use of 

the surname GAST separately and apart from the mark.” 

It is my understanding of the afore-mentioned endorsement that the word “Gast” 

must be used together with the mark as depicted in the Trademarks Register.  

Indeed the documents which have been presented by the Applicants show that 

the Applicants have the same understanding.  All the logos, emblems and names 

of the First to Sixth Applicants appear together with the “Gast” word, logo and 

emblem which slightly differ from one company to the other. 
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[102] I have also noted that the Fourth Applicant was registered on the 26th day of 

November 2019.  It follows therefore that the Fourth Applicant does not have 

locus standi to challenge the registration of the name of the First Respondent by 

the CIPC.  This name was registered prior to the existence of the Fourth 

Applicant.  Therefore question to be answered is whether the company name 

“Gast Consulting” is confusingly similar to Thusanang Gast, Thusanang Gast SA, 

Gast Robotics, Gast Refinery and Gast Minerals.  When the names, emblems 

and logos of the Applicants and the First Respondent are placed side by side, it 

is clear that they are not similar.  These names, logos and emblems are also 

distinctive and identifiable.  I have also noted that their depictions are totally 

different in terms of form, appearance, and shape. 

[103] The Applicants are an engineering group of companies, which operate in the 

engineering field.  The First Respondent is a professional consulting services 

company and it renders the following: 

103.1 Work Permits, Visas and PR; 

103.2 Business Registration and Set Up; 

103.3 Business Advice and Marketing; 

103.4 Banking and Financial Advice; 

103.5 General Consulting – under the umbrella of legal representation; and 

103.6 Translations and Interpreting. 

[104] The First Respondent facilitates a consulting business on behalf of a large 

contingent of individuals and groups who are foreign investors who seek 

opportunities to invest in property in South Africa.  The First Respondent 
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commenced in around the year 2013, initially as a sole proprietor, namely, Guido 

Angelucci trading as GAST CONSULTING. 

[105] According to the papers placed before me, the name GAST Consulting is a direct 

derivative of the First Respondent’s duly authorised Director’s initials and the 

consulting business which the First Respondent engages.  The G-A-S-T being 

Guido-Angelucci-Sworn-Translator. 

[106] The services that are rendered by the First Respondent are completely remote 

from the industries and/or business which any of the Applicants engage in.  In 

addition, the First Respondent attached to its Answering Affidavit historical 

invoices indicating the services which the First Respondent engaged in, at the 

time as a sole proprietor prior to its incorporation.  In addition, the content of the 

First Respondent’s website, namely the services and logo are quite clearly and 

easily identifiable from those of the Applicants’.  It is therefore unconscionable to 

assume that the general public would be likely to confuse the First Respondent 

with any of the Applicants.  One cannot draw such a conclusion when faced with 

the respective websites, in comparison.  In addition, The First Respondent’s 

name is not identical to that of the Applicants and such names cannot be 

confused. 

[107] The First Respondent has accumulated a distinct reputation within the Italian 

South African community.  The reputation is associated with the distinct 

consulting services which the First Respondent ordinarily offer, and several 

supporting affidavits have been attached to the Answering Affidavit in affirmation 

thereof. 



Page 52 of 55 
 

[108] It is clear from the papers placed before me that the First Respondent does not 

engage in any form of industrial engineering business akin to the Applicants.  The 

Applicants have categorically failed to proffer sufficient evidence confirming that 

there is a reasonable apprehension, on a balance of probabilities, that the general 

public would be misled into believing that the First Respondent is the Applicants 

or part of the Applicants. 

[109] In the event that the Applicants enjoy any reputation, then such reputation could 

never be a reputation known to the general public.  Such reputation is rather 

confined to the specific industry within which the Applicants trade.  The First 

Respondent alleges that it was not aware of the Applicants until the day of service 

of the application.  Such allegation cannot be regarded as far-fetched because 

the Applicants themselves failed to provide any credible evidence to substantiate 

allegations regarding their reputation. 

[110] The name GAST is the surname of the Applicants’ founder and the Clearwater 

Trust is the proprietor of the registered trademarks.  These trademarks 

registrations are in irrelevant categories to those that the First Respondent’s trade 

in.  In addition, the registrations of these trade marks do not give Clearwater Trust 

the right to the exclusive use of the surname GAST separately and apart from the 

mark. 

[111] The assertion that the First Respondent’s use of the word consulting in 

conjunction with GAST, would automatically suggest, to the general public, that 

the First Respondent is an engineering firm contracting services on behalf of the 

Applicants is misplaced.  It is trite law that the mere fact that a certain word, in 
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this case – “GAST”, appears in all the names of the parties, does not and cannot 

automatically qualify alone, as grounds for the relief sought.  It is my view that the 

name of the First Respondent is not confusingly similar to the names of the First 

to the Sixth Applicants.  It follows therefore that section 11(2)(b) of the Act is not 

applicable in this matter. 

[112] Having arrived at the above conclusion, I am therefore called upon to do a 

comparison of the names of the Applicants and the First Respondent with 

reference to the sense, sound and appearance to determine if section 11(2)(c) of 

the Act is applicable in this matter. 

[113] The dominant feature in the names of the First to Sixth Applicants and the First 

Respondent is the word “Gast”.  The names of the of the First to Sixth Applicants 

contain a distinctive and identifiable “Gast” word, a logo and emblem which is 

totally different from the way the name of the First Respondent is depicted.  The 

websites of the Applicants and the First Respondent are also different.  As 

already noted above, the principal businesses of the Applicants and the First 

Respondent are also totally different.  The First Respondent and the Applicants 

are therefore not competitors.  It follows therefore that the members of the public 

are not likely to be confused into believing that the Respondent and the Applicant 

are associated in some way or the other. 

[114] It is my view therefore that based on what I have outlined above, there are no 

prospects of success in the current application.  The application falls to be 

dismissed with costs. 
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RELIEF SOUGHT 

[115] I have also noted that the Applicants and the First Respondent are seeking for an 

order for costs against each other in terms of regulation 156(1) of the Regulations.  

The relevant provisions of regulation 156(1) of the Regulations read as follows: 

“156(1) Upon making an order, the Tribunal may make an order for 

costs.” [Own emphasis added.] 

[116] Regulation 156(1) affords the Companies Tribunal a discretion on whether to 

grant orders for costs when making its orders in respect of matters brought before 

it.  Since the Applicants failed in their application, it follows therefore that there 

should be no order of costs granted in their favour.  It is my view that costs should 

follow the results of the application. 

[117] The First Respondent is also seeking a cost order against the Applicants.  Since 

the First Respondent successfully defended the application, I am of the view that 

there should be a cost order granted against the Applicants.  This is so if one 

considers the following issues which are critical in my determination of who 

should bear the costs: 

117.1 despite having been invited to do so by the First Respondent in its 

Answering Affidavit, the Applicants failed and/or neglected to show good 

cause for their application to be entertained by the Companies Tribunal; 

117.2 despite full knowledge of the fact that the Fourth Applicant was registered 

after dated of registration of the First Respondent, the Fourth Applicant 

was joined in the proceedings.  At the time of joining the Fourth Applicant 

into these proceedings, the Applicants and in particular the directors of 
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the Fourth Applicant were aware that the Fourth Applicant did not have 

locus standi to be part of the current application; 

117.3 the Applicants were fully aware that the Clearwater Trust does not have 

the right to the exclusive use of the surname GAST separately and apart 

from the mark; and 

117.4 the trademarks, names and logo (including their depictions thereof) of the 

Applicants are noticeably different and identifiable from the trade name 

and logo of the First Respondent. 

 

THE ORDER 

 

[118] I therefore make the following order: 

118.1 The application is dismissed. 

118.2 The Applicants are ordered to pay the costs of the First Respondent 

jointly and severally. 

 

 

_____________________________ 

LINDELANI DANIEL SIKHITHA 

Member of the Companies Tribunal 

05 January 2021 


